
AETNA BETTER HEALTH® OF NEBRASKA 

March 21, 2016 

VIA HAND DELIVERY AND 
ELECTRONIC MAIL (Bo.Botelho@Nebraska.gov) 

Bo Botelho, Administrator 
Materiel Division 
Nebraska Department of Administrative Services 
P.O. Box 94847 
1526 K Street, Suite 130 
Lincoln, NE 68508 

Re: Protest by Coventry Health Care of Nebraska, Inc., d/b/a Aetna Better Health of 
Nebraska ("Aetna Better Health") of March 8, 2016 Notice of Intent to Award for 
Request for Proposal No. 5151 Z 1 

Dear Administrator Botelho: 

This correspondence constitutes the formal, written protest on behalf of Coventry Health 
Care of Nebraska, Inc., d/b/a Aetna Better Health of Nebraska ("Aetna Better Health") regarding 
the Department of Administrative Services' ("DAS'") second Notice of Intent to Award, dated 
March 8, 2016 ("Second Award Notice"), which expressed DAS' intent to award three contracts, 
in response to DAS' Request for Proposals Number 5151 Zl ("the RFP"), for Nebraska's 
full-risk, capitated Medicaid managed care program for physical health, behavioral health, and 
pharmacy services to apparently successful bidders UnitedHealthcare of the Midlands, Inc. 
("United"), Nebraska Total Care, Inc. ("NTC"), and WellCare of Nebraska, Inc. ("WellCare") 
(collectively "Apparently Successful Bidders"). Aetna Better Health's point of contact for this 
protest is: 

Thomas J. Kenny 
Kutak Rock LLP 
1650 Farnam Street 
Omaha, NE 68102 
402-346-6000 
Thomas.Kenny@KutakRock.com 

For the reasons set forth below, the Second Award Notice, and DAS' decision to re-score 
an entire section of the proposals received in response to the RFP, is contrary to Nebraska law, is 
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contrary to the best interests of Nebraska's most vulnerable populations and is likely to severely 
impair the provision of Medicaid services in the State. Moreover, an award of a contract to 
apparently successful bidder Well Care is clearly not in the best interests of the State because 
Well Care is not a responsible bidder and its bid was non-responsive. Accordingly, Aetna Better 
Health requests that the Second Award Notice be reversed, that WellCare be disqualified as a 
non-responsible bidder and that Aetna Better Health be awarded a contract pursuant to the terms 
of the RFP. 1 Alternatively, Aetna Better Health requests only the responses that were improperly 
scored by Evaluator 2 in the Corporate Overview section be "corrected" because, according to 
DAS, only those sections contained inaccuracies. 

TIMELINESS 

This Request is timely filed pursuant to the terms of the RFP, Section III.B., and the 
Nebraska Administrative Services, Materiel Division-State Purchasing Bureau, Standard 
Protest/Grievance Procedures for Vendors2

, because it is filed within ten (10) business days of 
the posting of the Second Notice oflntent to Award. The Second Notice oflntent to Award was 
posted and made available to the public on March 8, 2016. 

BACKGROUND 

DAS released RFP Number 5151 Zl on October 19, 2015.3 The RFP was intended to 
identify three "qualified contractors" to which DAS would award contracts to participate in 
Nebraska's full-risk, capitated Medicaid managed care program for physical health, behavioral 
health, and pharmacy services. Proposals submitted in response to the RFP were opened on 
January 5, 2016. Six bidders, AmeriHealth, Inc. (d/b/a Arbor Health Plan) ("AmeriHealth"), 
Aetna Better Health, Meridian Health Plan ("Meridian"), NTC, United and WellCare submitted 
proposals in response to the RFP. 

The RFP represented that "all awards will be made in a manner deemed to be in the best 
interests of the State." RFP, ,r K. The RFP provides that "[p]roposals must meet the 
requirements outlined in this request for proposal to be considered valid. Proposals will be 
rejected if not in compliance with these requirements." RFP at p. 1. "Proposals that do not 
conform to the mandatory items as indicated in the Request for Proposal will not be considered. 
Proposals shall conform to all instructions, conditions, and requirements included in the Request 
for Proposal." RFP § H.B. The RFP authorized DAS to "reject" any proposal, or "suspend any 
bidder from bidding" for "violation of the terms and conditions" of the RFP. RFP § Q 
(permitting rejection of non-compliant bids). "All awards will be made in a manner deemed in 
the best interest of the State." RFP § H.B.; see also RFP § 3.B. 

1 On March 8 and 9, 2016, Aetna Better Health submitted multiple public records requests to both DAS and DHHS. 
While DAS has provided responses, the completeness of the DAS response remains under review. DHHS, on the 
other hand, has yet to provide many records responsive to Aetna Better Health's March 8 and 9 requests. As such, 
the issues raised in this protest are based on the information currently or publicly available to Aetna Better Health 
and Aetna Better Health reserves the right to supplement after DAS/DHHS produce all records responsive to Aetna 
Better Health's public records requests. 
2 Incorporated into the RFP and available at: 
http:// <las. nebraska. gov/materiel/purchase bureau/ docs/vendors/protest/ProtestGrievanceProcedure For Vendors. pdf. 

3 All documents discussed in this Background section are available on the DAS Website for RFP 5151 Zl, at: 
http://das.nebraska.gov/materielmurchasin_g/5151/515.1.html. 
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In evaluating proposals, the RFP stated that the "State will conduct a fair, impartial, and 
comprehensive evaluation of all proposals in accordance with the criteria set forth below." RFP 
§ ILL. In particular, "[p Jroposals will be independently evaluated by members of the Evaluation 
Committee(s). The Evaluation Committee(s) will consist of staff with the appropriate expertise 
to conduct such proposal evaluations." RFP § II.M. ( emphasis added) The RFP requires all 
bidders to "guarantee compliance" with the provisions in the RFP, by certifying through a 
responsible officer the "RFP for Contractual Services form" appended to the RFP. See, RFP 
§V.A. 

One condition of the RFP required that "[p Jayment for items or services provided under 
this contract may not be made to any entity located outside of the United States. The term 
'United States' means the 50 states, the District of Columbia, Puerto Rico, the Virgin Islands, 
Guam, the Northern Mariana Islands, and American Samoa." RFP § P.l.e. 

Bidders were also required to disclose "any and all judgments, pending or expected 
litigation, or other real or potential financial reversals, which might materially affect the viability 
or stability of the organization." RFP § V.A.2.b. The RFP further required that all bidders 
disclose and describe whether "the bidder or any proposed Sub-Contractor has had a contract 
terminated for default during the past five (5) years," including "full details" of such termination. 
Based on such disclosures, DAS committed to "evaluate the facts" and "score the proposal 
accordingly." Id. RFP § V.A.2.g. 

On February 5, 2016, DAS posted its Notice of Intent to Award ("Initial Intent to 
Award") and a copy of the Initial Final Evaluation Document. The DAS Initial Intent to Award 
stated DAS' intent to award contracts under the RFP to United, NTC and Aetna Better Health. 
On February 19, 2016, DAS received written protests regarding the Initial Intent to Award on 
behalf of bidders AmeriHealth and WellCare. 

On February 29, 2016, DAS issued a Notice of Withdrawal of Intent to Award. In the 
Notice of Withdrawal, DAS stated that, in response to the protests, DAS "will be performing a 
limited re-evaluation of the Corporate Overview section of all bids received." DAS indicated 
such a reevaluation would "correct the scoring inconsistencies contained in the original 
evaluation." To facilitate the reevaluation, DAS would "be using new and impartial evaluators 
for this purpose." 

On March 2, 2016, DAS released its written responses to the AmeriHealth and WellCare 
protests. In its responses, DAS stated that "some sections of the Corporate Overview were not 
scored properly" and that that section of the various proposals "will be re-evaluated with 
corrected scoring." See State's Response to WellCare and State's Response to AmeriHealth, 
p. 1. In response to WellCare's protest, DAS concluded, in a section captioned "Team 1, 
Evaluator 2 did not follow the Scoring Instructions" that, indeed, the Corporate Overview section 
was scored "as the score sheet was written." Id, at 2. 

On March 8, 2016, DAS Released a Final Re-Evaluation Document and its Second Intent 
to Award. In the Second Award Notice, after the re-evaluation of the corporate overview 
section, DAS stated its intent to award contracts under the RFP to UnitedHealthcare, NTC and 
WellCare. As a result of DAS' re-scoring, DAS changed its evaluation of Aetna Better Health, 
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reversing its prior determination that Aetna Better Health was a successful bidder, and 
effectively replacing it with WellCare. Aetna Better Health-which DAS had declared a 
successful bidder on February 5, 2016-was no longer among the successful bidders, and was, 
on March 8, 2016, effectively replaced by WellCare. 

AETNA BETTER HEALTH'S BACKGROUND AND QUALIFICATIONS FOR 
CONTRACT UNDER RFP 5151 Zl 

Aetna Better Health, along with its affiliate, Aetna Medicaid Administrators LLC 
("Aetna Medicaid"), brings 30 years of experience managing high acuity, medically complex 
populations. Aetna has particular experience serving a wide variety of high-need Medicaid and 
CHIP-eligible populations, including ABD populations, individuals in integrated dual eligible 
programs, Medicaid-only dual eligible members, LTSS populations, members with Serious 
Mental Illness (SMI) and members with intellectual and developmental disabilities. Aetna 
currently serves nearly 3 million members across 17 states, including 10 L TSS/Duals programs 
across seven states. Recognized as a national leader in Medicaid managed care, Aetna's success 
is built upon its local, community-based health plans and its bio-psycho-social integrated care 
management model. Aetna has demonstrated experience managing the care of the most 
vulnerable, using innovative approaches to achieve improved access to care, quality outcomes, 
and affordability. 

Aetna Better Health's expertise has served Nebraskans well for more than five years. 
Aetna Better Health has been the State of Nebraska's partner from day one of the current 
statewide Medicaid managed care program. Aetna Better Health started work in 2010 in the 10 
counties in Region 1, which includes the cities of Omaha and Lincoln, following successful 
proposals on both a 2009 RFP and a 2010 re-bid of the RFP for the same services. Subsequently, 
when the State expanded to the remaining 83 counties (Region 2) in 2012, Aetna Better Health 
was awarded a contract once again. Aetna Better Health was the only successful bidder on both 
the Region 1 and Region 2 RFPs. Aetna Better Health is the only MCO to have ever served all 
93 Nebraska counties. Its professionals deal daily with its patients, providers, and partners 
within DHHS. 

Today, Aetna Better Health is the largest and only statewide managed Medicaid plan in 
Nebraska, and submits that DAS' decision to introduce two new MCOs-which have never 
served a single Nebraska Medicaid beneficiary-will significantly impact the people and 
families it serves. If the State moves ahead with the three entities chosen as Apparently 
Successful Bidders, Aetna Better Health's 105,564 members (who make up 55% of all Nebraska 
physical health members covered by Medicaid managed care) all will be forced to choose a new 
health plan and new care manager as of January 1, 2017, and DHHS will need to start over in 83 
counties as these three new MCOs and their staff learn about the State, build new provider 
networks, and work to replace the successful model Aetna Better Health has had in place for 
over 5 years. 

Aetna Better Health is well recognized as a high-quality plan committed to the health and 
well-being of its members. Aetna Better Health is a National Committee for Quality Assurance 
(NCQA) accredited health plan, and is the leading Medicaid _plan in the State for launching 
Patient Centered Medical Homes (PCMH). In Nebraska, Aetna Better Health has 42 clinic sites 
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and more than 280 individual providers working under our PCMH agreements, more than any 
other managed care organization. Individuals receive better quality care, providers collaborate 
more to improve a patient's health, and the State is so pleased with the program it is now part of 
how it does business. Aetna Better Health employs 80 caring professionals in Nebraska, all of 
whom are taxpayers and members of their Nebraska communities. Its professionals deal daily 
and effectively with patients, providers, and with their partners at DHHS. 

Aetna Better Health is also a proud supporter of Nebraska's communities. Aetna Better 
Health's partnerships with local organizations include the Food Distribution project, Community 
Crops and Boy and Girl Scouts. Aetna Better Health has partnered with Nebraska providers to 
improve the health of the Nebraska Medicaid population since 2010 and disruption of that 
relationship, and the high quality of care facilitated by Aetna Better Health over the past five 
years, is not in the State's best interests. 

SUMMARY OF PROTEST GROUNDS 

Aetna Better Health should be awarded a contract under the RFP because it is a highly 
qualified MCO contractor, having proven its abilities and character in multiple states, including 
Nebraska. In Nebraska, Aetna Better Health has provided managed care services for more than 
five years, and is the only MCO that has served all 93 Nebraska counties since the inception of 
Nebraska's current statewide managed care program. By continuing with Aetna Better Health, 
Nebraska would be assured of a continuity of quality services to its Medicaid population, with no 
disruption, and with no qualms about its capacity or integrity in providing these services. 

Aetna Better Health protests DAS' decision to rescore portions of the bidders proposals 
in an arbitrary and capricious manner that effectively took away the contract DAS awarded to it 
in February 2016, and effectively replaced Aetna Better Health with WellCare, Inc., a Florida 
managed care company that is neither a responsible nor a responsive bidder, conclusions made 
by Iowa agency and judicial officers only weeks ago when Iowa terminated WellCare's new 
M CO contract. 

DAS' decision to re-score the Corporate Overview section of all proposals was contrary 
to law, and conducted in an arbitrary and capricious manner that severely prejudiced Aetna 
Better Health. If DAS had re-scored the proposals to correct the errors it found, and had done so 
in a manner consistent with its representations to bidders and to the public, Aetna Better Health 
would have prevailed in the re-scoring, and Nebraskans would continue to receive the benefit of 
Aetna Better Health's quality MCO services. As shown below, however, DAS did not do so, but 
instead re-scored the proposals in a manner that was arbitrary, illogical and contrary to its 
representations as well as to the requirements of the RFP. DAS' Re-Scoring Decision was 
flawed in that DAS' rescoring was 1) inconsistent with DAS' promised corrective action, 2) 
DAS re-scored provisions that did not need to be corrected, 3) DAS used a new scoring 
methodology, 4) which methodology produced erratic, across-the-board fluctuations in scores, 5) 
the reevaluation was hastily conducted by untrained, unqualified evaluators, some of who were, 
contrary to DAS' representations, not "new," but instead had been used in the initial evaluation 
and were thus biased by same. Collectively, DAS' multiple errors and arbitrary decisions in 
re-scoring these proposals were contrary to law and to DAS' own requirements and must be 
reversed. 
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By declaring its intent to select WellCare, DAS erred by choosing a bidder which was not 
"responsible" under Nebraska law, and which submitted a clearly non-responsive bid. 
WellCare's conduct in the Iowa MCO procurement only weeks ago, along with its failure to 
disclose its conduct in Iowa and in other states, demonstrates that it was not a responsible bidder 
with the character and integrity required by Nebraska law and by this RFP. Moreover, 
WellCare's proposal was non-responsive in multiple areas, including by its violation of 
Nebraska's "offshoring" prohibition, by its decision to propose improper raffles as "value added 
services" and in many other respects. These grave issues place Nebraska taxpayers and 
Medicaid beneficiaries at risk, and require that DAS reverse its intent to award a contract to 
WellCare. 

For these and other reasons, outlined below, the Re-Scoring Decision should be reversed. 

I. THE DAS DECISION TO RE-SCORE THE CORPORATE OVERVIEW 
SECTION OF THE PROPOSALS AND THE PROCESS OF THAT RE-SCORING 
WAS ARBITRARY, CAPRICIOUS AND VIOLATED NEBRASKA LAW 

On March 2, 2016, DAS released its Notice of Withdrawal of Intent to Award. In that 
Notice, DAS stated it would withdraw the Initial Notice of Intent to Award because of "scoring 
inconsistencies contained in the original evaluation." DAS stated that it would take corrective 
action, by performing "a limited re-evaluation of the Corporate Overview section of all bids 
received" using "new and impartial evaluators for this purpose."4 This decision responded to 
protests submitted on behalf of Well Care and AmeriHealth, which focused on alleged scoring 
errors made by "Evaluator 2" who did not score the Overview Section "as the score sheet was 
written." State Response to WellCare Protest, at 2. A review of the protests, and DAS' 
responses, reflects that a single evaluator, Evaluator 2 on Evaluation Team 1, apparently failed to 
comply with written scoring instructions that, with respect to four questions, limited the range of 
available scores, and did not complete the scores "as the score sheet was written." DAS 
identified no other scoring inconsistencies. 5 

A fundamental principle of Nebraska law provides that State administrative agencies 
cannot act in an arbitrary or capricious manner. Pierce v. Douglas County Civil Service Com 'n, 
275 Neb. 722, 729, 748 N.W.2d 660, 666 (2008). Under Nebraska law: 

A decision is arbitrary when it is made in disregard of the facts or circumstances 
and without some basis that would lead a reasonable person to the same 
conclusion. An action taken by an administrative agency in disregard of the facts 
or circumstances of the case and without some basis which would lead a 
reasonable and honest person to the same conclusion is arbitrary and capricious as 

4 Collectively, DAS' decision to withdraw the Initial Notice of Intent to Award and to re-score the Corporate 
Overview section will be described as the "Re-Score" or "Re-Scoring" Decision. 
5 Aetna Better Health is aware that during a prior Medicaid managed care procurement, for RFPs numbered 2832 Zl 
and 3140 Zl in 2009-2010, protests were lodged due to DAS' alleged errors in that procurement process. Aetna 
Better Health has previously requested records from both DAS and DHHS regarding the errors found in the 
2009-2010 procurement, but has not received full responses. As noted herein, Aetna Better Health reserves its rights 
to supplement this protest upon receipt of additional records from the State, including records regarding prior 
successful protests related to Medicaid managed care. 
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a matter of law. A capricious decision is one guided by fancy rather than by 
judgment or settled purpose; such a decision is apt to change. 

In re Proposed Amendment to Title 291, Chapter 3, of the Motor Carrier Rules and 
Regulations, 264 Neb. 298, 310-11, 646 N.W.2d 650, 660 (2002). Moreover, the Nebraska 
Supreme Court has held that State procurement decisions may be subject to judicial review if the 
State acts "arbitrarily." Rath v. City of Sutton, 267 Neb. 265, 286, 673 N.W.2d 869, 888 (2004). 

Whether a government's corrective action should be sustained depends on the terms of 
the solicitation. Laerdal Medical Corp. v. United States, 111 Fed.CL 783, 798 (Fed.CL, 2013) 
("whether the government's corrective action should be sustained depends on interpretation of 
the solicitation. Interpretation of a solicitation 'begins with the plain language of the [ solicitation 
... When interpreting the [solicitation], the document must be considered as a whole and 
interpreted so as to harmonize and give reasonable meaning to all of its parts.'") Wildflower 
Intern., Ltd. v. U.S., 105 Fed.CL 362, 382-83 (Fed.CL,2012) ('"procurement' includes all stages 
of the process of acquiring property or services, beginning with the process for determining a 
need for property or services and ending with contract completion and closeout.") (emphasis in 
original). 

A "re-evaluation of proposals must adhere to the evaluation criteria set forth in the 
solicitation." Sotera Defense Solutions, Inc. v. United States, 118 Fed.CL 237, 262 (Fed.CL, 
2014). "[W]hen an agency re-evaluates proposals and concurrently considers the validity of 
allegations of evaluation error that have been raised in a prior GAO protest, . . . the agency 
[must] adheres to the evaluation criteria set forth in the solicitation"); Sotera Defense Solutions, 
Inc. v. United States, 118 Fed.CL 237, 256 (Fed.CL, 2014) ("in those instances where the 
agency's proposed corrective action alters or fails to alter the ground rules for the competition 
(i.e., aspects that apply to all offerors), we have considered a protester's challenge of such to be 
analogous to a challenge to the terms of a solicitation, thus providing the basis for protest prior to 
award."); Glenn Def Marine (Asia), PTE Ltd. v. United States, 105 Fed.CL 541, 569 (2012) 
("Agency evaluators must be allowed the discretion to review their own conclusions if they 
conclude a mistake has been made, or if further inquiry appears appropriate, provided the 
re-evaluation conforms with the solicitation, including any modifications to the solicitation and 
the evaluation process is conducted in a manner fair to all offerors."); Huntsville Times Co. 
Inc. v. U.S., 98 Fed.CL 100 (Fed.CL, 2011) (sustaining protest based on "inconsistent SSP, 
ratings that were based on evaluation criteria different from those stated in the letter request for 
proposal ... and a failure to apply the weighting scheme for evaluation criteria set forth in the 
LRFP"). 

Moreover, corrective action must narrowly "target the identified defect." Sheridan 
Corp. v. United States, 95 Fed.CL 141 (2010). Accordingly, "drastic "corrective action" in 
response to a protest regarding scoring errors "lacks any rational basis." See WHR Group, Inc. v. 
United States, 115 Fed.CL 386, 395-98 (Fed.CL, 2014). In considering the propriety of an 
agency's corrective action, an agency's decision must be "reasonable under the circumstances." 
Sheridan Corp. v. United States, 95 Fed.CL 141, 151 (2010); DGS Contract Serv., Inc. v. United 
States, 43 Fed.CL 227, 238 (1999). An agency action cannot meet this bar unless it examined the 
relevant data and articulated a coherent and reasonable explanation for its decision. Motor 
Vehicle Mfrs. Ass 'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct. 

7 



2856, 77 L.Ed.2d 443 (1983); Impresa Construzioni Geom. Domenico Garufi, 238 F.3d 1324, 
1333 (Fed.Cir.2009). Indeed, "[i]t is an axiom of administrative law that an agency's explanation 
of the basis for its decision must include a 'rational connection between the facts found and the 
choice made."' Bowen v. Am. Hosp. Ass 'n, 476 U.S. 610, 626, 106 S.Ct. 2101, 90 L.Ed.2d 584 
(1986) (internal citations omitted). 

These standards have been applied in several decisions that delineate the limits of agency 
discretion within the context of a corrective action. 

In Sheridan Corp v. United States ("Sheridan II"), 95 Fed.Cl. 141 (2010), the plaintiff 
successfully challenged the decision of the United States Property and Fiscal Office of Maine, 
National Guard Bureau, to take "corrective action," suspending an awarded contract and 
soliciting revised proposals in a procurement for construction of an aircraft maintenance hangar. 
The agency had taken this corrective action in response to a protest filed in the GAO by an 
unsuccessful offeror. That protest alleged that the agency had made an evaluation error, 
incorrectly excluding the protestor from the competitive range. The court sustained plaintiffs 
protest on the ground that the authority to take "corrective action" does not include authority "to 
resolicit proposals because of a perceived evaluation error." Id. at 153. The court explained that, 
"corrective action must target the identified defect." Id. Because "the agency's concern related to 
the evaluation of the proposals," the corrective action, if any, "should have been targeted to that 
issue." Id. In other words, the Sheridan II court determined that the agency's decision to take 
corrective action did not satisfy the reasonable under the circumstances standard because 
conducting the solicitation anew "had no relation" to the identified defect in the procurement­
an error in the evaluation of proposals. Id. at 154. 

Similarly, in MCII Generator & Elec., Inc. v. United States, 2002 WL 32126244 (Fed.CL 
Mar. 18, 2002), a court set aside the decision of the United States Army ("Army") to cancel a 
plaintiff's contract award and conduct a revised solicitation due to the Army's failure to identify 
a clear defect in the solicitation. There, the United States Army ("Army") awarded the plaintiff a 
contract for the procurement of tactical quiet power generators. A competing offeror challenged 
the evaluation of proposals in the GAO, arguing that the Army's evaluation of offers was flawed. 
Specifically, the protestor alleged that the Army's evaluation the past performance factor and 
application of the solicitation's pricing matrix were in error. The Army responded by 
announcing it would reopen competition, solicit new proposals under a revised solicitation, and 
conduct the procurement anew. Plaintiff protested the Army's "corrective action." Noting that a 
"corrective action" must be "rationally related to the defect that is identified," id. at * 1, the court 
set aside the agency's decision to take corrective action. The court found that the record did not 
show that the Army had clearly identified a defect and that the court's "speculation" as to what 
the defect might be was "not enough to save the decision." Id. Further, assuming that the defect 
was in the evaluation of proposals, the court held that soliciting new proposals was not rationally 
related to such defect, stating "re-evaluation is not the same thing as re-solicitation." Id. at *2. 

Where, as here, a solicitation incorporates agency notices and letters, any corrective 
action must be reasonable and comply with their terms. See RFP, p xvi and p.2 ( defining 
"Solicitation" to include the process of "posting notices . . . to prospective bidders" and 
incorporating by reference "any additional clauses or provisions required by the terms and 
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conditions ... included as an amendment to the contract."). In this procurement, DAS did not 
comply with such terms. 

Because the Re-Scoring Decision was corrective action, taken to correct discrete errors of 
a single evaluator in a single section, DAS' decision to re-score the entirety of these sections of 
all proposals was arbitrary and capricious. The Re-Score Decision was also arbitrary and 
capricious because DAS' actions were inconsistent with its representation to bidders that it 
would only correct the scoring errors and "inconsistencies" identified in the protests. Had DAS 
performed the "limited re-evaluation" it promised to perform in its Notice of Withdrawal, 
Aetna Better Health would have remained one of the bidders with the three highest scores 
and would have retained its MCO contract. The Re-Score Decision was arbitrary and 
capricious because DAS changed the ground rules for the procurement after proposals were 
opened, and erroneously: (a) chose to re-score the entire section, even though the errors were 
confined to one evaluator and four questions within the single section, (b) chose to throw out all 
of the prior scores for that section, including for evaluators who had followed all scoring 
instructions, (c) used "new evaluators" that were not qualified or properly trained to evaluate 
Medicaid managed care proposals ( and used some who were not actually "new")6 and ( d) altered 
the prescribed scoring methodology for the re-scoring process in a way that would have 
eliminated the need for the re-scoring in the first place, to the severe prejudice of Aetna Better 
Health. Simply put, the DAS Re-Score Decision is unsupportable, was itself arbitrary and 
capricious, was undertaken in an arbitrary and capricious manner, and requires DAS to rescind 
the Second Notice of Intent to Award. 

A. The Re-Scoring Decision Was Not Tailored to Meet the Stated Goal of 
Correcting Discrete Errors in the Original Scoring Identified in the 
Well Care And Arbor Protests. 

The DAS Re-Scoring Decision went far beyond what it promised bidders it would do to 
correct the "scoring inconsistencies" identified in the Well Care and AmeriHealth protests. Its 
corrective actions did not "target the identified defect" as authorized and promised in its Notice 
of Withdrawal of Intent to Award. In fact, if DAS' corrective action had been limited to the 
targeted re-scoring it promised to do, Aetna Better Health would have remained one of the three 
successfit! bidders. 

Instead of simply correcting these "inconsistencies" in the tainted evaluator's scores, 
DAS inexplicably threw out all of the initial evaluation of the entire section, including scores 
from evaluators who complied with the scoring instructions. DAS offered no explanation for 
such unnecessary and unannounced actions when the minor scoring errors of a single Evaluator 
formed the basis for its Re-Scoring Decision. Absent such an explanation, the DAS Re-Scoring 
Decision was arbitrarily made in "disregard of the facts or circumstances of the case and without 
some basis which would lead a reasonable and honest person to the same conclusion." 

6 Indeed, contrary to DAS' representations, some of the "new" evaluators were actually those involved in the initial 
scoring, and would presumably carry the knowledge and potential biases obtained through the initial scoring and 
admitted errors in that process. 
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1. Had DAS Re-Scored Only the Scoring Inconsistencies in the Original 
Evaluation, Aetna Better Health Would Have Remained a Successful 
Bidder. 

As discussed in detail below, DAS, based on the AmeriHealth and WellCare protests, 
identified a discrete set of scoring inaccuracies, made by Evaluator 2, in the original evaluation. 
Instead of correcting those scoring inaccuracies, simply by rounding up the incorrect scores to 
the proper scoring option (i.e., rounding 2 up to 3 or 4 up to 5), DAS arbitrarily and without 
notice decided to reevaluate the entire corporate overview section, using allegedly new 
evaluators, despite that the majority of the scores in that section were in compliance with the 
DAS scoring methodology. Moreover, as discussed below, DAS also decided, without notice to 
the bidders, without support in the RFP and without any logical reason for doing so, to alter the 
scoring methodology and to introduce non-DHHS evaluators with no background in Medicaid. 
Instead of irrationally attempting to reevaluate the entire section, and instead of introducing these 
additional blatant errors into the scoring process, DAS should have simply corrected the few 
scoring mistakes it had identified. Had DAS done so, Aetna Better Health, would have remained 
an intended awardee. 

Had DAS simply corrected the inaccurate scores from Evaluator 2, giving the benefit of 
the doubt to the bidders who were assigned the inaccurate scores by rounding their scores up, 
Aetna Better Health still would have received a score of 1606.4. See Exhibit A (Aetna Better 
Health's Corrected Initial Scoring Spreadsheet). WellCare, one of the entities that had 
previously been assigned inaccurate scores, would have seen its score increase, to 1605.6. See 
Exhibit B (WellCare's Corrected Initial Scoring Spreadsheet). Those scores, by correcting the 
relatively few inaccuracies identified, would have been the product of the scoring method 
established by DAS, would have taken advantage of .the greater expertise from the original 
evaluation teams chosen by DAS,7 and would have avoided the multitude of subsequent errors 
discussed below. Alternatively, had DAS used the new evaluators to only correct those four 
questions that had been improperly scored previously, even using the new scoring methodology 
implemented by DAS during the re-evaluation, Aetna Better Health still would have remained 
one of the three highest bidders. Aetna Better Health would have then received a score of 99 .2 
on the Corporate Overview section, with WellCare receiving a new score of 90. When added to 
the total scores for the evaluation, Aetna Better Health would have had a total score of 1,600. 
WellCare's new total score would have been 1,599.4. In other words, it was only because DAS 
arbitrarily decided to go beyond the targeted corrective action it promised, and instead re-score 
the entire section, using all new evaluators, that WellCare moved ahead of Aetna Better Health. 
Any "limited" corrective actions employed by DAS would have maintained the original order of 
bidders. DAS' arbitrary decision to throw out accurate scores from qualified evaluators severely 
prejudiced Aetna Better Health (and the integrity of the procurement) and must be reversed. 

7 As noted, those original evaluators were all DHHS employees. 
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2. The Re-Scoring Decision Was Arbitrary: It Should Have Been Limited to 
Correcting Only the Scores of Evaluator 2 and Only on Those Criteria in 
Which Evaluator 2 Incorrectly Applied Scores That Violated the 
Prescribed Scoring Rules. 

Both the WellCare and AmeriHealth protests identified a single Evaluator, Evaluator 2 of 
Evaluation Team 1, as having failed to follow the scoring methodology established by DAS. See 
WellCare Protest at pp. 7-8; AmeriHealth Protest at pp. 3-4. Only four questions, worth a total 
of 20 points, out of the 130 points available in the totality of the Corporate Overview section, 
were erroneously scored. Despite the very limited nature of the issue identified in the protests­
four inaccurate scores worth a maximum 20 points, for a single evaluator out of a team of five 
evaluators-DAS irrationally-and contrary to its announced corrective action-took the 
arbitrary step of throwing out all of the scores for each of the five evaluators who scored that 
section, including the correct scores of four of the five evaluators. The impact of this clearly 
erroneous decision far exceeds the value of the 20 points in question. Indeed, the experience 
criteria, which was worth a total of 80 points (four times the amount of points in dispute) was 
itself fully re-scored, by new and less qualified evaluators (including two with zero Medicaid 
experience). 

Of particular concern in the re-scoring of Aetna Better Health's proposal, Mary Stahly, a 
DAS employee with no Medicaid experience, assigned Aetna Better Health 30 out of 80 possible 
points, despite Aetna Better Health's status as incumbent in Nebraska and its national experience 
of 30 years across 17 states. Ms. Stahly awarded WellCare, an entity with zero experience in 
Nebraska, 49 points. While Aetna Better Health acknowledges that discretion is entrusted to 
evaluators, this score ( and disparity) demonstrates the evaluator's lack of expertise or training in 
Medicaid managed care and the arbitrary result created by DAS. 

As discussed below, contrary to its statement in the Notice of Withdrawal, DAS did not 
simply engage in a "limited reevaluation." DAS offered no explanation for reneging on this 
representation, or to justify why throwing out all of the scores-the vast majority of which were 
correctly done in the first place and which represented the majority of the total points 
available-was necessary or permissible given the very limited nature of the errors and given 
DAS' representations to bidders and to the public. DAS exacerbated the harm from this decision 
by then substituting less qualified evaluators who were selected, trained and required to complete 
their work on this multimillion dollar procurement in only 5 days. The decision to replace 80% 
of the scoring (i.e. the scores of 4 of 5 evaluators) because one Evaluator failed to follow 
instructions on four, low-point criteria, without any legitimate reason to invalidate those other 
scores, is clearly an arbitrary decision under Nebraska law. 

3. Re-Scoring the Entire Corporate Overview Section Violated DAS' Own 
Scoring Analysis, and DAS' Representation to All Bidders, Where DAS 
Committed Solely to "Correct the Scoring Inconsistencies Contained in 
the Original Evaluation." 

DAS' decision to re-score the entire Corporate Overview section, to correct inaccurate 
scores for only a few criteria, is inconsistent with its own representations made in response to the 
WellCare and AmeriHealth protests. In the DAS Notice of Withdrawal, dated February 29, 
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2016, DAS stated it "will be performing a limited re-evaluation of the Corporate Overview 
section of all bids received." Responding to WellCare, DAS said the Section was not scored "as 
the score sheet was written." In fact, however, DAS did not perform a "limited re-evaluation" of 
the Corporate Overview section, it performed an entire re-evaluation of that section, throwing 
out all scores for all of the criteria contained therein. Had DAS accurately disclosed its intention 
to re-score the entire section-and not simply correct its mistakes-the bidders would have 
challenged or otherwise protested that erroneous decision, and could have requested that DAS 
stay true to its promise to limit the re-scoring corrections to the errors it found. Aetna Better 
Health, having invested the time and resources necessary to complete the onerous bid preparation 
process was at least entitled to trust the State's representations regarding the nature of any review 
to be undertaken. See, e.g., King v. Alaska State Housing Author., 633 P.2d 256, 263 (Alaska 
1981) ("We hold that in exchange for a bidder's investment of the time and resources involved in 
bid preparation, a government agency must be held to an implied promise to consider bids 
honestly and fairly."); Sheridan Corp., 95 Fed.Cl. at 153 ("corrective action must target the 
identified defect"). 

Further, had DAS performed the "limited re-evaluation" it suggested, then only the scores 
for Evaluator 2 would have been replaced, or only the scores for those criteria that were 
improperly scored by Evaluator 2 in the first instance. Such a remedy would have at least been 
proportional to the inaccuracies identified by the protestors and DAS. Such a result would not 
have altered the identities of the successful bidders and would not have eliminated the only MCO 
contractor which has served the entire state. DAS' decision to go beyond such a "limited 
re-evaluation" was arbitrary and not based on the facts identified by DAS or the needs of the 
procurement process. 

4. Replacing All Evaluators to Re-Score the Corporate Overview Section 
Was Arbitrary. 

As noted above, only one of the team of five initial evaluators (Evaluator 2), who scored 
the Corporate Overview section, inaccurately scored any bids. Despite this single evaluator's 
error, DAS illogically decided to invalidate the scores of four evaluators it had initially 
determined to be the most qualified to perform the job, despite no evidence to suggest that their 
scores were contrary to the requisite scoring methodology. Indeed, while all initial evaluators 
were DHHS employees, presumably with some knowledge of Medicaid, two of the evaluators 
involved in the Re-Score Decision were DAS employees, with no experience in Medicaid issues. 8 

DAS offered no rational, non-arbitrary basis to justify why the four correctly evaluated scores 
should be withdrawn in favor of scores from new, hurriedly-selected and less qualified 
evaluators-simply to correct 20 points worth of apparently incorrect scores from one individual. 

B. DAS Improperly Altered the Scoring Methodology Used During the 
Re-Scoring of the Corporate Overview Section. 

The errors contained in DAS' Re-Scoring Decision are significantly compounded by the 
fact that DAS, in its re-evaluation of the Corporate Overview sections, and without notice to 
bidders, altered the scoring rules that were applied to that section. Even more strikingly, DAS 
altered the scoring rules in such a way that would have obviated the need for re-scoring in the 

8 See Infra, at § 1.E.2. 
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first place. DAS' decision to alter the scoring methodology, after having initially applied it, 
without notice or opportunity for protest on the part of the bidders, and without any rational basis 
for doing so, was arbitrary and necessitates that DAS withdraw the Second Notice of Intent to 
Award and reinstate Aetna as a successful bidder under the RFP. See, Sotera Defense Solutions, 
118 Fed.Cl. at 262 ("A re-evaluation of proposals must adhere to the evaluation criteria set forth 
in the solicitation"). 

1. DAS Stated It Would Undertake a "Limited" Re-Scoring to Correct Only 
the Scoring Inconsistencies in the Original Evaluation. 

As noted above, the DAS Notice of Withdrawal of Intent to Award stated that DAS 
would undertake "a limited re-evaluation of the Corporate Overview section of all bids received" 
using "new and impartial evaluators for this purpose." In fact, however, DAS did not simply 
"re-evaluate" the Corporate Overview section, it actually evaluated that section/or the first time 
using a new, unjustified, unexplained scoring methodology. 

Specifically, during the initial evaluation, DAS provided the evaluators scoring the 
Corporate Overview section with instructions that limited the possible scores available on four 
questions: financial statements and information (RFP § V.A.2.b); contract performance (RFP 
§ V.A.2.g); past regulatory actions, sanctions, or deficiencies history; and criminal or civil 
investigation history. For contract performance, past regulatory actions, sanctions, or 
deficiencies history, and criminal or civil investigation history, evaluators were instructed to give 
a score of "O for no response, 5 for response." For financial statements and information, 
evaluators were instructed to give a score of "O if no response, 3 if partial response, 5 if complete 
response." See Exhibit C (Initial Score Sheet for Organization Team for Evaluator 2 for 
WellCare). 

In the process of "re-scoring" the Corporate Overview section, however, DAS altered this 
scoring methodology. For each of the four categories described above, instead of limiting the 
appropriate scores available, now allowed the evaluators to assign a score from "0-maximum 
points." See Exhibit D (Re-Evaluation Score Sheet for Organization Team). In other words, 
whereas the original evaluators were restricted in the choices available to them (variously a score 
of 0, 3 or 5 could be assigned), the Re-Scoring Decision evaluators were permitted a greater 
range of options, including the option to choose any score within the maximum range (which 
itself had no qualitative purpose). DAS has given no explanation for this scoring change, made 
with no notice to bidders or to the public. 

While the decision to change the scoring methodology mid-procurement is itself 
arbitrary, DAS' decision is even more inexplicable because, had the change adopted by DAS 
been in place for the initial evaluation, no re-evaluation would have been necessary. In other 
words, DAS, after withdrawing the Initial Notice of Intent to Award, re-evaluated the proposals 
using the precise method it had rejected after the initial evaluation period. Thus, instead of 
simply correcting Evaluator 2's scores to comply with the scoring methodology initially chosen 
by DAS, DAS chose to throw out four other evaluator's scores and to then implement the same 
scoring system DAS previously believed to be flawed and that Evaluator 2 had unilaterally 
applied in the first instance. 
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At no point in the process did DAS provide any notice that it would be altering the 
scoring methodology used during the "limited re-evaluation" of the Corporate Overview section. 
Likewise, DAS failed to provide any explanation for why it would change the rules of the game 
after an evaluation had already been conducted. Nor did DAS explain why it would use the 
scoring systems it had only days previously found to be flawed. A decision without justification 
in the facts and circumstances of this procurement, and without notice to the affected bidders, is 
the definition of arbitrary action under Nebraska law. 

2. DAS' Change to the Scoring Methodology Was Arbitrary and Capricious 
Because It Was Not Authorized by the RFP and is Contrary to DAS' 
Statements in the Notice of Withdrawal. 

DAS' random post-hoc change in the scoring methodology, without notice, with no basis 
in the RFP itself and contrary to DAS's statements in the Notice of Withdrawal of Intent to 
Award is arbitrary and capricious. It is also patently unfair for DAS to change the evaluation 
criteria after the proposals have been opened and one set of scores, using a specific scoring 
mechanism, have been determined. DAS' decision to alter the criteria exposes DAS and the 
State to claims of favoritism or bias in favor of those entities that were not previously awarded 
bid. See, e.g., Margrove, Inc. v. Office of Gen. Servs., 27 A.D.2d 321, 323, 278 N.Y.S.2d 485, 
488 ajf'd sub nom. Margrove, Inc. v. Office of Gen. Servs. of State of NY., 19 N.Y.2d 901, 227 
N.E.2d 889 (1967) ("It is a fundament of fair play that there be no change in the rules during the 
competition ... "); D 'Eramo v. Allegheny Cty., No. 1282 C.D. 2011, 2012 WL 8682067, at *9 
(Pa. Commw. Ct. Jan. 12, 2012) (affirming a preliminary injunction where the government 
"awarded the contract . . . using a different scoring system than in round one" and "the weight 
assigned to each category in the second round differed between rounds one and two"); 
Progressive Dietary Consultants of New York, Inc. v. Wyoming County, 457 N.Y.S.2d 159, 
160-63, 90 A.D.2d 214, 218-19 (N.Y.A.D. 1982) (finding the government's action was 
"necessarily arbitrary" where "it recomputed the bids using requirements not described in the 
specifications") 

C. The Dramatic Variation in Scoring for Corporate Overview Section in All of 
the Proposals Demonstrates a Flawed Process. 

According to the Nebraska Supreme Court, "[a] capricious decision is one guided by 
fancy rather than by judgment or settled purpose; such a decision is apt to change." In re 
Proposed Amendment to Title 291, 264 Neb. at 310-11, 646 N.W.2d at 660. The wild, 
unexplained alterations in scores contained in the Re-Score Decision demonstrate DAS used a 
flawed process, which severely prejudiced Aetna Better Health. 

In the Initial Evaluation, the Corporate Overview scores for the various bidders ranged 
from 91.8 points to 106.2 points out of 130 possible points. After rescoring, the scores for the 
Corporate Overview section ranged instead from 76.4 points to 84.0 points out of 130 possible 
points. In other words, after DAS appointed a new evaluation team, with significantly less 
Medicaid experience, the scores assigned in the Corporate Overview changed by approximately 
twenty percent. Such a dramatic change in the scores assigned in this section (undertaken 
because one initial evaluator inaccurately scored four questions (worth a maximum of 20 points) 
reflects significant flaws in this procurement process and demonstrates arbitrary action. See, 
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e.g., Recycling Solutions, Inc., CAB No. P-337, 42 D.C. Register 4550 (August 18, 1995) 
(Re-scoring was arbitrary where documentation "provides no valid, rational reason for the 
dramatic changes in scoring."); Bristol-Myers Squibb Company, B-281681.12, 1999 WL 
1448172, at *4 (Dec. 16, 1999) ("Such a dramatic result from such a small change suggests that 
this mechanical scoring approach was flawed"). 

1. Dramatic Scoring Variations Demonstrate the Arbitrary Nature of the 
Scoring and Scoring Methodology Used by DAS. 

The fact that two separate evaluation teams, purportedly with "appropriate expertise to 
conduct such proposal evaluations," RFP, at p. 5, could reach such dramatically different 
results-just 5 days later-strongly suggests that the scoring criteria established by DAS were 
not sufficient to ensure that the process would identify the most qualified bidders that would 
serve the best interests of the State. Had the evaluators from the two teams possessed similar 
backgrounds, training and qualifications, it is inconceivable that they could have had a twenty 
percent difference in how they evaluated the Corporate Overview section. Instead, the vast 
disparity in scores suggests that the training DAS provided them (if any)9 or the criteria used by 
the evaluators, were insufficiently specific or detailed to guide the evaluators in properly 
ass1gnmg scores. 

This difficulty is particularly true with respect to the "experience" criteria, which 
accounts for 80 of the available 130 points. The "Score Sheet for Organization Team" provided 
by DAS on its website, for the experience criteria, simply lists as the "Question or Information 
Evaluated": 

• Summary matrix listing the bidder's previous projects similar to this RFP in size, 
scope and complexity. 

• Narrative descriptions should highlight similarities between the bidder's 
experience and this RFP. 

• A maximum of 3 narrative project descriptions will be used by the State. 

• More information is in the RFP. 

See Exhibit D (Re-Evaluation Score Sheet for Organization Team). While it remains unclear 
whether the evaluators were provided any additional information or training to guide their 
scoring, the enormous variation in scoring indicates little or no training (particularly as to 
Medicaid) was provided to the new evaluators. Given the critical importance and magnitude of 
this procurement, it is incredible that such little guidance or time10 would be provided evaluators, 
especially evaluators with no knowledge or experience with the Medicaid managed care 
program. This process, i.e. "one guided by fancy rather than by judgment or settled purpose," 
and "subject to change" so dramatically based on the composition of the evaluation team, fails to 
comply with Nebraska law and cannot support a legal procurement. 

9 In response to numerous public records requests, only limited evaluator training materials have been recently 
provided by DAS or DHHS. 
10 See supra at§ I.A.2 (re-scoring completed in 5 days). 
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2. Such a Change Demonstrates the Arbitrary Nature of DAS' Decision to 
Use All New Evaluators for the Corporate Overview Section, not Simply 
Replacing or Re-Scoring Evaluator 2's Scores, With No Resulting 
Re-Scoring of any Other Sections. 

Despite that the original Well Care and AmeriHealth protests identified only four 
improper scores on the part of a single evaluator, DAS decided it would re-score the entirety of 
the Corporate Overview section, using five new evaluators, and using an altered scoring 
methodology. As noted, no such full re-evaluation was required, however, in order to correct the 
errors identified in the original protests. DAS could have either substituted out Evaluator 2's 
scores for a new, impartial evaluator, using the same criteria originally used by the four other 
evaluators, or DAS could have itself corrected Evaluator 2's scores to reflect the proper scoring 
method. Such a decision would be supportable based on the facts available to DAS. DAS' more 
expansive decision, however, as reflected in the dramatic differences seen between the initial 
evaluation and the re-evaluation was "made in disregard of the facts or circumstances" and DAS 
has not offered any basis for the Re-Scoring Decision that "would lead a reasonable person to the 
same conclusion." As such, the DAS Re-Scoring Decision was arbitrary as a matter of Nebraska 
law and requires that DAS rescind the Second Notice of Intent to Award. 

D. The Short, Five Day Timing of the Re-Scoring Decision Demonstrates the 
Arbitrary and Capricious Nature of DAS' Re-Scoring Decision. 

The Re-Scoring Decision was announced in the DAS Notice of Withdrawal, dated 
February 29, 2016. The new scores, and resulting Second Notice oflntent to Award, were issued 
on March 8, 2016. This provided DAS with only five (5) business days in which to: 1) select 
new evaluators; 2) train those evaluators, 3) have the evaluators review all proposals; 4) perform 
the Re-Scoring; 5) verify those scores; and 6) reissue an award. It is not credible that DAS could 
have properly undertaken such a process, particularly the training and preparation of new 
evaluators with no Medicaid background, during that time period. DAS' haphazard and 
hastily-conducted Re-Score Decision was clearly arbitrary. 

E. DAS' Use of Evaluators Was Arbitrary and Capricious 

DAS' process for selecting and use of evaluators in the Re-Scoring Decision was 
arbitrary and capricious. Specifically, DAS erred by: 1) not selecting "new" evaluators, as 
promised in its official notice to bidders, 2) hurriedly choosing evaluators with no evaluation 
training or experience with Medicaid managed care, and 3) employing evaluators who were not 
independent. Through these myriad errors, the re-scoring produced scores which were wildly 
divergent from the initial scoring, and which were the product of arbitrary action. 

1. Contrary to DAS' Stated Intent, DAS Did Not Use "New" Evaluators for 
the Re-Scoring of the Corporate Overview Section. 

In the Notice of Withdrawal of Intent to Award, DAS stated that it would reevaluate the 
Corporate Overview section to "correct the scoring inconsistencies" it had identified, "using new 
and impartial evaluators for this purpose." Presumably, DAS committed to use "new" evaluators 
for a reason, so that these evaluators would not have been exposed to the initial scoring mistakes, 
results, or biases from the initial evaluation. Contrary to DAS' commitment, however, it did not 
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use all new evaluators to re-score the Corporate Overview Section. See, Sotera, 118 Fed. Cl. at 
262 (A "re-evaluation must adhere to the evaluation criteria set forth in the solicitation.") DAS' 
decision to again renege on its commitment to bidders and the public is arbitrary and inconsistent 
with the RFP's requirement that DAS conduct a "fair, impartial" evaluation. 

The "Re-Evaluation Score Sheets" disclosed by DAS on its website reflects that five 
evaluators conducted the re-scoring: Cat Gekas-Steeby, Flora Coan, Jerry Broz, Kim McClintick 
and Mary Stahly. Three of those "new evaluators," Cat Gekas-Steeby, Kim McClintick and 
Flora Coan, all conducted the initial review of the proposals in advance of the Initial Notice of 
Intent to Award, and were not "new." Those three individuals were already familiar with the 
proposals, were already aware of the way that other sections of the proposals had been scored 
were aware of DAS' errors and decision to re-score, and would have developed biases and 
pre-conceived notions of the bidders, and of DAS' prior decisions, before being asked to 
undertake the re-scoring of this single section. The "new" evaluators would have known the 
outcome of the previous scoring, and would have known that they could, through their new 
scores, alter the outcome. DAS' decision to re-score the Corporate Overview section was itself 
arbitrary and capricious, as noted herein, but the decision to include evaluators who were, by no 
definition, "new evaluators" was a further arbitrary decision-inconsistent with its promises to 
bidders-made by DAS during this procurement process that requires DAS to rescind the 
Second Notice of Intent to Award. 

2. The Evaluators Used for the Re-Scoring Were Unqualified/Insufficiently 
Trained and the Resulting Scores Are Unreliable, Arbitrary and 
Capricious. 

The RFP states that "[t]he Evaluation Committee(s) will consist of staff with the 
appropriate expertise to conduct such proposal evaluations." RFP § 2.M, p. 5. The record 
reflects, however, that the evaluators chosen by DAS to re-score the Corporate Overview section 
clearly fail to meet the RFP requirement that evaluators possess "appropriate expertise." 

Unlike the evaluation teams that conducted the initial evaluation, two of the members of 
the team of "new evaluators" that re-scored the Corporate Overview section were not DHHS 
staff with any background, knowledge, training or education regarding the Medicaid program or 
managed care. Nothing in the record suggests these individuals were qualified to evaluate 
complex proposals for MCO services. 

Instead, DAS used two DAS employees, Mary Stahly (Organizational Effectiveness 
Manager for the DAS State Personnel Division) and Jerry Broz (Administrator of the DAS State 
Accounting Division) (collectively "DAS Evaluators"). Neither DAS nor DHHS has provided 
any evidence that either Ms. Stahly or Mr. Broz have any knowledge or expertise in Medicaid 
managed care. 

The DAS Evaluators lack of expertise is shown in at least two ways, based on limited 
information currently available. First, by selecting ONLY DHHS employees for the initial 
evaluation of proposals, DAS demonstrated its view that DHHS employees, not DAS employees, 
were qualified to evaluate these Medicaid managed care proposals. All 25 of the initial 
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evaluators were DHHS employees, with at least some knowledge of DHHS and Medicaid 
matters. 

Second, and more critically, the DAS Evaluators' scoring of proposals in the Re-Score 
Decision, and the resulting wide, unexplainable deviation from the initial scoring of the DHHS 
Evaluators, shows the DAS Evaluators lacked sufficient expertise to meaningfully review these 
proposals. Indeed, from the DAS Evaluators' scoring of Aetna's proposal, it appears they did 
not even know that Aetna has been the incumbent MCO, and has been serving Nebraskans and 
DHHS, since 2010. As noted above, the wide discrepancy between the initial evaluation scores 
and the scores after re-evaluation shows DAS did not use properly qualified or trained evaluators 
to evaluate complex, Medicaid managed care proposals. DAS' decision to use evaluators from 
DAS, instead of DHHS, with no Medicaid experience, and to provide no apparent training to 
such evaluators, was arbitrary under Nebraska law and invalidates the legitimacy of the 
re-evaluation process. 

Finally, as noted above, no evidence suggests that the DAS Evaluators received any 
training as to the RFP, the needs of the program, or the type of bidder that would best serve 
DHHS and Nebraska's Medicaid population. Indeed, given that the Re-Score Decision came just 
five (5) days after the Notice of Withdrawal, it appears clear they had little, if any, training or 
knowledge of the Medicaid program's needs. 

DAS' decision to use unqualified, untrained evaluators in its rushed Re-Score Decision 
was arbitrary and capricious. 

3. The Evaluators Selected By DAS Were Not "Independent." 

The RFP's stated purpose was to select a "qualified contractor to provide full-risk, 
capitated Medicaid managed care program for physical, behavioral health and pharmacy 
services". It provided that "the state will conduct a fair, impartial, and comprehensive 
evaluation of all proposals in accordance with the criteria set for the below." The RFP further 
stated that "proposals will be independently evaluated by members of the Evaluation Committee" 
and that the Evaluation Committee "will consist of staff with the appropriate expertise to 
conduct such proposal evaluations." RFP, at p. 5 (emphasis added throughout). 

Contrary to these RFP requirements, the selected Evaluators-whose identities were not 
disclosed until recently-were not "independent". Rather, the State selected Evaluators who 
reported to one another in their employment relationships with one another and with the State. 
Indeed, no fewer than 7 of the 30 Evaluators involved in the scoring of the proposals here were 
involved in reporting relationships by which one evaluator reported to, was subordinate to, 
and/ or whose employment was dependent in part on or rated by, other evaluators. A relationship 
between an employee and his or her "boss" or supervisor, is not "independent" of that boss. 

18 



Based on initial review, it appears the following Evaluators were dependent on one 
another in the following ways: 11 

• Evaluator Flora Coan reports to Evaluator Karen Gatherer 
• Evaluator Cat Gekas-Steeby reports to Evaluator Rocky Thompson 
• Evaluator Anne Harvey reports to Evaluator Karen Gatherer 
• Evaluator Aaron Ziska reports to (Kris Azimi) who reports to Evaluator Ruth 

Vineyard 
• Evaluator Dannie Elwood reports to Evaluator Heather Leschinsky 
• Evaluator Kim McClintick reports to Evaluator Heather Leschinsky 
• Evaluator Shelly Nickerson reports to Evaluator Heather Leschinsky 

The lack of independent evaluators calls into question whether any internal biases or conflicts 
may have adverse! y affected the evaluation process and warrants further review upon the receipt 
ofrecords responsive to Aetna Better Health's public records requests. 

II. WELLCARE IS NOT A RESPONSIBLE BIDDER UNDER NEBRASKA LAW OR 
THE TERMS OF THE RFP AND ITS PROPOSAL WAS NOT RESPONSIVE TO 
THERFP 

WellCare is not a responsible bidder under Nebraska law, or pursuant to the terms of the 
RFP, for multiple reasons. First, WellCare has been terminated as a MCO in Iowa, only weeks 
ago, for "character and integrity" reasons that should cause grave concern to Nebraskans. See, 
Neb. Rev. Stat. § 81-161. And, contrary to the RFP's requirement that it disclose all "details and 
circumstances" of its contract terminations, Well Care failed to disclose ANY of the reasons that 
three levels of judicial review separately determined required Well Care to be disqualified and 
terminated. Those reasons (intentional violations of RFP "blackout" rules and non-disclosure of 
major fraud litigation) were highly relevant to the responsibility determination that Nebraska law 
requires DAS to make. Second, WellCare failed to disclose its long-running Medicaid fraud 
litigation in Florida, including its $137 million civil False Claims Act settlement, its Corporate 
Integrity Agreement with the United States Department of Health and Human Services, the 
criminal convictions of top Well Care officials, and its deferred prosecution agreement with 
United States and Florida Medicaid prosecutors. Finally, WellCare' s proposal is plainly 
non-responsive. In violation of RFP terms, Well Care proposes to offshore its claims processing 
function to a company located off-shore in India. As set forth below, WellCare should be 
disqualified as a bidder in this procurement. Only by doing so, can DAS fulfill its duty to select 
only the "highest scoring responsible and responsive" bidders and protect Nebraskans from 
doing business with a non-responsible bidder not qualified to perform the proposed contracts. 

A. WellCare Is Not a Responsible Bidder 

Nebraska law provides, in determining the responsibility of a bidder, among other things 
"the following elements shall be given consideration": 

11 Reporting relationships are provided based on the DHHS Medicaid organizational chart available at: 
httpj/dhhs.ne..g9v/Org%20Charts/MLTC._pdf 
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(b) The character, integrity, reputation, judgment, experience, and efficiency of 
the bidder; ... 

( d) The quality of performance of previous contracts; 

( e) The previous and existing compliance by the bidder with laws relating to the 
contract; ... [ and] 

(k) Such other information as may be secured having a bearing on the decision to 
award the contract. 

Neb. Rev. Stat.§ 81-161 (emphasis added). 

The Nebraska Supreme Court has made clear that "[r]esponsibility ... is not merely a 
synonym for a bidder's pecuniary ability ... [R]esponsibility also pertains to a bidder's ability 
and capacity to carry on the work, his equipment and facilities, his promptness, and the quality of 
work previously done by him, his suitability to the particular task, and such other qualities as are 
found necessary to consider in order to determine whether or not, if awarded the contract, he 
could perform it strictly in accordance with its terms" Rath v. City of Sutton, 267 Neb. 265, 283, 
673 N.W.2d 869, 886 (2004) (citations omitted). 

"In making a responsibility determination," the agency must determine, among other 
things, that the contractor has "a satisfactory record of integrity and business ethics." ... Matter 
of B & B Med. Servs., Inc., Comp. Gen. Dec. B-407113.3 (June 24, 2013), 2013 WL 3486867, 
at *3 (citing48 C.F.R. §§ 9.103(a), (b); 9.104-l(a), (d)); see also Interior Contractors, Inc. v. Bd. 
of Trustees of Newman Mem 'l Cnty. Hosp., 185 F. Supp. 2d 1216, 1226-27 (D. Kan. 2002) ("We 
conclude that the word 'responsible' in the phrase 'lowest responsible bidder' was used by the 
Legislature in the sense in which it had long been interpreted by the courts and text-writers, and 
must be held to imply skill, judgment, and integrity necessary to the faithful performance of the 
contract, as well as sufficient financial resources and ability"). 

In the absence of information clearly indicating that the prospective contractor is 
responsible, the contracting officer must make a determination of nonresponsibility. Id.; see also 
Lawrence Shire, Note, Government Contracts -Nonresponsibility Determinations - The Federal 
Government Violates a Contractor's Due Process Liberty Interest by Failing to Provide Prior 
Notice And an Opportunity to Rebut Charges Contained in Nonresponsibility Determinations 
Based on Lack of Integrity - Old Dominion Dairy Products, Inc. v. Secretary of Defense, 631 
F.2d 953 (D.C. Cir. 1980), 50 Geo. L. Rev. 90, 92 n.28 (1981-82) (quoting Domco Chem. Corp., 
48 Comp. Gen. 769, 771 (1969)) (Integrity means "uprightness of character, moral soundness, 
honesty, probity and freedom from corrupting influence or practice."). 

1. WellCare Failed to Disclose "Full Details" for its Iowa Contract 
Termination. 

In its proposal, WellCare was required to disclose "full details of all termination for 
default," and was required to "describe fully all circumstances surrounding such termination." 
RFP § V.A.2.g. Contrary to the RFP's requirements, WellCare failed to provide any "details" or 
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"circumstances" of the termination of its Iowa MCO contract. In fact, WellCare included no 
information whatsoever about why Iowa DHS terminated WellCare's MCO contract. 

Careful review of the details and circumstances of WellCare's very recent Iowa MCO 
contract termination-which took place only weeks before WellCare submitted its proposal in 
Nebraska--demonstrates that WellCare is not a responsible bidder. 12 In brief, WellCare's 
conduct-as found by three Iowa judicial officers following extensive litigation and a one-week 
trial before the agency-demonstrates that it lacks the character and integrity required of a 
"responsible bidder" under Nebraska law. Its conduct included multiple willful violations of 
Iowa's blackout rules, 13 as well as repeated non-disclosure of its litigation history (including a 
non-disclosure $137 million False Claims Act settlement involving Florida Medicaid, criminal 
convictions of its senior officers in Florida and a 5-year Corporate Integrity Agreement with the 
federal Office of the Inspector General). WellCare's conduct resulting in the termination of its 
Iowa contract, as well as its failure to disclose to Nebraska the "full details" around the Iowa 
MCO contract termination as required by RFP Section V.A.2.g, renders WellCare a 
non-responsible bidder. 

On October 9, 2015, WellCare entered into MCO contracts with Iowa DHS. On 
December 18, 2015, those contacts were terminated, after a full administrative trial in which 
evidence of WellCare's myriad misconduct was found and penalized. In total, three separate 
Iowa decision makers separately concluded that WellCare's misconduct required disqualification 
and termination. 

First, after a full-week trial, Iowa Administrative Law Judge Sease concluded, on 
November 25, 2015 that: 

"In this case, agency staff failed to disclose highly relevant [litigation] 
information to the evaluation committee and the Director. In doing so, 
they deprived these decision-makers of the opportunity to exercise 
discretion with regard to WellCare's omission and past conduct. Because 
of this, I must conclude that the Iowa DHS decision not to disqualify 
WellCare 's proposal constituted an abuse of discretion and the notice of 
intent to a contract to WellCare must be reversed. 

Director Palmer testified that in his view communication between a 
bidder [Well Care] and Bousselot [ senior Iowa official] related to the 
substance of the RFP during the blackout was inappropriate. I agree. 
Although not a member of the proposal evaluation committee, Bousselot 
was certainly in a position to influence the content of the RFP and 
Director Palmer's ultimate decision. 

12 WellCare's proposal was also not "responsive." 
13 These rules, like similar ones in Nebraska, prohibit communications between bidders and state employees during 
the evaluation of bidders' proposals, and are designed to prevent undue influence and fraud. Until receipt of 
additional public records requests, it is impossible to know if WellCare engaged in similarly improper behavior in 
Nebraska. 
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Well Care should have pursued their concerns through the Issuing Officer 
and the official question and answer process, rather than taking them to 
Bousselot. This conduct violated RFP sections 2.1 and 2.2. 

Schulte's [WellCare executive] communication with Stier [Iowa 
Medicaid Director] on or after May 2ih, when she began working as the 
Iowa Medicaid Director, about the terms of the RFP and the progress of 
the proposal evaluation process were also clearly improper and in 
violation of sections 2.1 and 2.2 of the RFP. 

See Exhibit E. 

Weeks later, in reviewing and upholding the Proposed Decision of ALJ Sease (above), 
Director Designee Phipps concluded on December 18, 2015, as follows: 

I make the following additional Conclusions of Law: "In this case, the full 
record now before me shows that WellCare failed to disclose highly 
relevant information both in its initial response to the RFP and in its 
"clarifying" answer. In doing so, WellCare not only violated the terms of 
the RFP but also deprived the agency decision-makers-both the 
evaluation committee and Director Palmer-of the opportunity to fully 
exercise their discretion in determining which Bid Proposals would 
provide 'the greatest benefit to the Agency.' Accordingly, with the benefit 
of that record, I now conclude that Well Care's Bid Proposal is disqualified 
and the subsequent contract between WellCare and DHS is terminated." 

Communication during the RFP "blackout" period 

I make the following additional Conclusions of Law: "In this case, the full 
record now before me shows that WellCare not only explicitly violated 
sections 2.1 and 2.2 of the RFP, but also violated the spirit of the section 
which prohibits attempts to interfere with or influence the procurement 
process. Although the record does not show that WellCare succeeded in 
its efforts, the intent was clear. The integrity of and confidence in our 
public procurement process is an agency priority. I therefore conclude 
that WellCare 's Bid Proposal is disqualified pursuant to RFP 
section 2.15.1 and the subsequent contract between WellCare and DHS is 
terminated." 

See Exhibit F. 
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Finally, on February 12, 2016, Polk County District Court Judge Blink reviewed the 
above decisions of Iowa DHS and affirmed the termination of WellCare's MCO contract. He 
concluded that: 

WellCare admits that the communications during the blackout period 
occurred. WellCare's communication with Ms. Stier, the director of 
Medicaid in Iowa, is sufficient substantial evidence to disqualify 
WellCare. Ms. Stier is an employee of not only DHS but of the very 
division to which WellCare submitted a proposal. While there may be 
some argument of whether Mr. Bousselot is in fact an "employee" for the 
purposes of the RFP, it is clear that at one point WellCare believed Mr. 
Bousselot to be a member of the evaluation committee and continued to 
have communication with him. This shows willfulness on the part of 
WellCare to violate the blackout period and the RFP. There is substantial 
evidence to conclude that WellCare violated the blackout period and to 
support disqualification. 

Well Care also disputes the conclusion that it failed to disclose information 
required by the RFP. . . The true extent of WellCare's settlements and 
the actual details of the CIA were not disclosed to DHS until the contested 
hearing in October 2015. IfDHS was unaware of the extent ofWellCare's 
legal problems until that time, it could not have been fully informed and 
able to exercise discretion. . . . There is substantial evidence to conclude 
that WellCare violated the RFP by failing to disclose information and 
deprived the committee and Director Palmer of discretion. 

See Exhibit G. WellCare did not challenge or appeal Judge Blink's final decision. 

In this procurement, WellCare's failure to disclose the clearly relevant "circumstances" 
and "details" of its Iowa contract termination and disqualification caused its proposal to be 
non-responsive to RFP requirements. WellCare's decision to again withhold vital information 
about its capacity and character as an MCO deprived Nebraska decision-makers of critical 
information, information needed to protect the State and its vulnerable Medicaid population. 

More significantly, WellCare's failure to disclose this highly relevant conduct-and the 
extremely serious nature of the conduct itself-shows that Well Care is not a responsible bidder. 
As found by three separate judicial officers in Iowa, only weeks ago, WellCare's conduct was 
willful and improper. Such conduct demonstrates WellCare lacks the "character" and "integrity" 
required under Nebraska law. See Neb. Rev. Stat. § 81-161(1). Despite the disclosures 
WellCare did make (which themselves were insufficient), during the re-evaluation of the 
proposals, WellCare was still awarded an average of 6.2 (5, 8, 6, 8 and 4 points) out of a total 
10 points for the categories addressing regulatory, criminal or civil investigations histories. See 
Re-Evaluation Score Sheets-Corporate Overview. Aetna Better Health, with no such history of 
serious misconduct, was itself awarded only an average of 6.6 (8, 7, 7, 6 and 5 points) for those 
same categories. 
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WellCare's failure to meaningfully and fully disclose this conduct is only compounded 
by DAS' inexplicable decision to assign only 10 total points to evaluation categories addressing 
bidders' "past regulatory actions, sanctions or deficiencies history" and "criminal or civil 
investigation history." In other words, DAS, contrary to the clear intent of Neb. Rev. Stat. 
§ 81-161(1), considered a bidder's character and integrity to be worth 10 out of a total of 
2250 possible points-less than one half of one percent of the total points available for the RFP. 
The fact that any bidder, regardless of how significant its past discretions, could only lose 
10 points out of the total 2250 available is contrary to Nebraska law and demonstrates the 
arbitrary nature of this DAS procurement. 

B. WellCare's Other Conduct Shows it is Not a Responsible Bidder 

WellCare is also a non-responsible bidder because it failed to disclose multiple fraud 
litigation matters, civil and criminal, in its Proposal, despite having a legal duty to do so based on 
its heavy reliance on its Medicaid "experience" in Florida. In Nebraska, a legal duty to disclose 
arises when "necessary to prevent his partial or ambiguous statement of the facts from being 
misleading." Griffith v. Drew's LLC, 860 N.W.2d 749, 758-59, 290 Neb. 508, 516-17 (Neb. 
2015). "To reveal some information on a subject triggers the duty to reveal all known material 
facts." Knights of Columbus Council 3152 v. KFS BD, Inc., 791 N.W.2d 317, 331-32, 280 Neb. 
904, 922-23 (Neb. 2010). 

"A statement that is true but partial or incomplete may be a misrepresentation, because it 
is misleading when it purports to tell the whole truth and does not." Zawaideh v. Nebraska Dept. 
of Health and Human Services Regulation and Licensure, 792 N.W.2d 484, 497-98, 280 Neb. 
997, 1012-13 (Neb. 2011). "For instance, a statement that contains only favorable matters and 
omits all reference to unfavorable matters is as much a false representation as if all the facts 
stated were untrue." Id. "So when such a statement is made, there is a duty to disclose the 
additional information necessary to prevent it from misleading the recipient." Id. 

"[A] partial or fragmentary statement that is materially misleading because of the party's 
failure to state additional or qualifying facts ... is fraudulent." Knights of Columbus Council 
3152 v. KFS BD, Inc., 791 N.W.2d 317, 331-32, 280 Neb. 904, 922-23 (Neb. 2010) "Fraudulent 
misrepresentations may consist of half-truths calculated to deceive, and a representation literally 
true is fraudulent if used to create an impression substantially false." Id. 

In Section H of its Proposal (Summary of Bidder's Corporate Experience), WellCare 
described its relationship with the State of Florida, stating that it has "served Florida Medicaid 
under successive contracts since 1994." WellCare then makes numerous representations 
regarding various facets of its long term relationships and contracts with Florida Medicaid. 

WellCare's description of its Florida Medicaid relationship clearly "purports to tell the 
whole truth, and does not." See, Zawaideh, 792 NW 2d at 498. Nowhere does WellCare 
describe or disclose to Nebraska evaluators its seriously checkered past with state and federal 
regulators in Florida, including a $137 million civil False Claims Act settlement with the Florida 
US Attorney's office, the Florida Attorney General's office, the criminal convictions of three of 
its officers-involving Medicaid fraud-- or the deferred prosecution agreement entered-to 
avoid criminal prosecution of the corporation-- into between the Florida Attorney General's 

24 



office, the Department of Justice and WellCare. See, Exhibits H and I (Well Care False Claims 
Act Settlement and Deferred Prosecution Agreement). 

In 2011, WellCare Health Plans, Inc. settled with the United States Department of Justice 
("DOJ") a series of civil False Claims Act ("FCA") cases alleging fraudulent conduct, kickbacks, 
and false claims submitted to the Medicare and Medicaid programs. In the settlement, WellCare 
agreed to pay fines and penalties of more than $13 7 million, entered a deferred prosecution 
agreement to avoid criminal prosecution, and agreed to a 5-year Corporate Integrity Agreement 
with the Office of Inspector General ("OIG") ("Settlement"). The Settlement required annual 
settlement payments to be made, including a final payment of $34.375 million due on March 23, 
2016. See Exhibit Hat 7. 

In the Settlement, the government alleged the following fraudulent conduct relating to the 
Medicaid program: 

The United States contends that it has certain civil claims against WellCare 
arising from WellCare's submission of false and fraudulent information in support 
of false claims to the Medicare and Medicaid programs from January 1, 2004 to 
June 24, 2010, or where a different period is noted below, during that period. 
These claims relate to allegations that Well Care: 

1. Between June 1, 2002 and October 31, 2007, knowingly 
concealed its contractual obligation to pay behavioral health care 
services monies back to the Florida Agency for Health Care 
Administration (AHCA) and induced AHCA to grant inflated 
premium increases ... ; 

3. Between October 1, 2003 and October 31, 2007, knowingly 
concealed its contractual and statutory obligations to pay monies 
back to state Medicaid programs, including the Florida Healthy 
Kids program and the Illinois Medicaid program ... ; 

4. Falsified encounter data submitted to the state Medicaid 
programs; 

5. Knowingly concealed and retained overpayments received from 
state Medicaid programs in violation of its contractual 
obligations to pay monies back to the state Medicaid programs[.] 

6. Paid improper remuneration to physicians, Independent Practice 
Associations (IP As), and other providers through manual 
adjustments to service funds and other means ... ; 

7. Engaged in sales and marketing abuses ... ; 

8. Manipulated, and falsely reported to the Centers for Medicare 
and Medicaid Services (CMS) and to states, the "grades of 
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See Exhibit H. 

service" or similar performance metrics of Well Care call centers 
and falsified appeals documentation; 

9. Upcoded services, claims, and disease states by manipulating the 
Risk Adjusted Payment System (RAPs), which is used by CMS 
to calculate the per member per month (PMPM) premium paid to 
health plans; and 

10. Operated a sham Special Investigations Unit (SIU) .... 

As part of the Settlement, in 2011, WellCare also agreed to a 5-year CIA with the OIG. 
By its terms, the CIA remains operative, requires various compliance reporting and other 
obligations, and imposes a number of conditions; breach of the CIA entitles OIG to impose 
significant penalties and to exclude Well Care from federal health programs. See Exhibit H. If 
WellCare breaches other provisions of the CIA, such breach may "constitute an independent 
basis for WellCare's exclusion from participation in the Federal Healthcare Programs." Id. at 33. 
The CIA remains in effect. Id. As a result, Nebraska Medicaid would be at risk by contracting 
with WellCare. 

Notably, DAS's scoring procedures did not provide any mechanism to meaningfully 
reflect WellCare's demonstrated history of misconduct, such as those identified above. Not only 
did the scoring instructions restrict the range of choices available to the evaluators, the number of 
points assigned to "integrity" based factors was so insignificant as to render them meaningless 
and incapable of protecting Nebraska's taxpayers from funding a contract with an entity with this 
dramatic civil litigation and criminal history. 

C. WellCare's Proposal Was Not Responsive 

WellCare's proposal was not responsive in multiple of its provisions, including but not 
limited to 1) its violation of the RFP's offshoring prohibitions, and 2) its inaccurate inclusion of 
items as "value-added" services that do not qualify as such services or are otherwise required by 
the RFP. WellCare's cavalier approach to compliance with the RFP's terms make its proposal 
not responsive and it should be rejected. 

1. WellCare's Proposal Violates the RFP's Offshoring Prohibition. 

Under Section P of the RFP (MCO Reimbursement), the State required that "Payment for 
items or services provided under this contract may not be made to any entity located outside of 
the United States," and defined the term United States" to mean "the 50 states, the District of 
Columbia, Puerto Rico, the Virgin Islands, Guam, the Northern Mariana Islands and American 
Samoa." RFP § P.1.e. (emphasis added). WellCare, however, violated this essential requirement 
of the RFP by proposing that key subcontractor, for "claims processing services," be located in 
Janakpuri, India. See, WellCare Proposal, at Section J. Notably, WellCare also attested to 
compliance with these terms, contrary to the clear violations in its proposal. See WellCare 
Proposal, Attestation for Section QQ, p. 24. 
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Outsourcing Medicaid administrative functions, such as claims processing, raises 
significant privacy and security concerns, according to HHS Office of the Inspector General 
("OIG"). In a 2014 report from the OIG's Deputy Inspector General, the agency concluded that 
if state agencies "offshore outsourcing of administrative functions that involve PHI (protected 
health information), it could present potential vulnerabilities. For example, Medicaid agencies or 
domestic contractors that send PHI offshore may have limited means of enforcing provisions of 
Business Associate Agreements [ under HIP AA] that are intended to safeguard PHI." 
Memorandum Report, Office oflnspector General, April 11, 2014, at 1. See Exhibit J. 

The risks inherent in WellCare's decision to off-shore certain services poses risks to 
Medicaid beneficiaries and the State itself. The State is legally responsible for maintaining the 
confidentiality of Medicaid members and ensuring that any party with whom it shares that 
information is similarly bound to protect it. WellCare's unilateral decision, contrary to the terms 
of the RFP, to use "claims processing service" outside of the United States, and to thus share 
confidential information with an overseas sub-contractor, places the State at risk. 

The State sensibly attempted to avoid these substantial risks by prohibiting off-showing 
in the RFP. By expressly proposing to offshore claims processing to an Indian subcontractor, 
WellCare's proposal is non-responsive to the RFP. It clearly fails to meet this critical 
requirement of the RFP, and thus should be disqualified from consideration. 

In addition to constituting a blatant violation of the RFP terms, WellCare's use of 
off-shore sub-contractors prejudices bidders that do not use such sub-contractors. Aetna Better 
Health goes to great lengths to identify qualified domestic sub-contractors and goes even further 
in ensuring that its sub-contractors do not themselves participate in off-shoring Medicaid 
functions. Allowing WellCare to violate the RFP's terms through the use of an off-shore 
sub-contractor gives it a distinct competitive advantage over the other bidders who "play by the 
rules" by devoting significant time and resources to ensuring patient privacy and compliance 
with State requirements. 

Even more importantly, WellCare's clear violation of the RFP's outsourcing prohibition 
places Nebraska beneficiaries at risk, and threatens exposure of their private health information, 
as outlined by the OIG. As Nebraska prudently outlined in the RFP, such risks cannot be 
countenanced, and a proposal which fails to meet this important condition must be rejected. 

2. WellCare's Proposal Regarding Value-Added Items Fails to Comply with 
the RFP Definition of those Items. 

In response to Section 23. IV.E., Covered Services and Benefits, of the RFP, WellCare 
listed 11 items (out of a total 26, or 46% of the total) that do not meet the RFP's definition of 
"value-added service" or are prohibited under Nebraska law. 

The RFP defines "value added services" as "Those services a MCO provides in addition 
to a service covered under this contract because the MCO has determined that the health status 
and quality of life for the member is expected to be the same or better using the value-added 
health service as it would be using the covered service." In its response, WellCare listed the 
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following eleven items as "value-added services" despite the fact that they are otherwise "a 
service covered" by the terms of the RFP or are otherwise improper: 

1) ED Diversion Program. WellCare's "ED Diversion Program" is simply Care 
Management as otherwise required in the RFP. See WellCare Proposal, Response 
to Section 23. IV.E. p. 6. 

2) Prenatal Care Management Program. WellCare's listed "Prenatal Care 
Management Program," like its "ED Diversion Program" is simply an element of 
Care Management as otherwise required in the RFP. See WellCare Proposal, 
Response to Section 23. IV.E. p. 10. 

3) Community Baby Showers. WellCare's "Community Baby Showers" proposal 
includes the provision of raffles for members, which are prohibited under State 
law and the terms of the RFP (as discussed further below). See WellCare 
Proposal, Response to Section 23. IV.E. p. 10. Because the inclusion of this 
provision is not permitted under Nebraska law, it cannot be considered a 
"value-added service" and WellCare's score for such services, which includes this 
part of its proposal, was improperly inflated. 

4) Foster Care Transition Services. WellCare's "Foster Care Transition Services" 
are again simply a component of Care Management as otherwise required in the 
RFP. See WellCare Proposal, Response to Section 23. IV.E. p. 13. 

5) Healthy Rewards Program. WellCare's "Healthy Rewards Program" includes no 
details, such as a monetary amount of the award, which should have entitled it to 
less consideration than other bidders who gave dollar amounts for incentive cards. 
See, WellCare Proposal, Response ~o Section 23. IV.E. p. 14. 

6) Health Fairs. Health fairs, such as that listed by WellCare in its Value-Added 
Services Proposal are required in the RFP as part of the marketing plan/outreach 
events. See WellCare Proposal, Response to Section 23. IV.E. p. 18. 

7) WellCare Days. Events such as "WellCare Days" are again required as outreach 
events in the marketing plan. See WellCare Proposal, Response to Section 23. 
IV.E. p. 18. 

8) Mini Farmers Market. Absent giveaways as part of the Farmers Market plan, 
WellCare's proposed "Mini Farmers Market" is simply an outreach event which 
is required as part of the marketing plan. See WellCare Proposal, Response to 
Section 23. IV.E. p. 18. 

9) Tobacco Cessation Program. WellCare lists providing nicotine replacement gum, 
patches and lozenges, which are all already covered per the State's PDL. See, 
e.g., 
https://nebraska.fhsc.com/Downloads/NEfaxform-TobaccoCessation-201503.pdf; 
https://nebraska.fhsc.com/Downloads/NEfaxform-TobaccoCessation-201503.pdf. 
See WellCare Proposal, Response to Section 23. IV.E. p. 17. 
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10) 24-Hour Behavioral Crisis Hotline. This is a required service per the RFP. See 
WellCare Proposal, Response to Section 23. IV.E. p. 7. 

11) Welcome Room/Concierge. WellCare's proposal for a "Welcome 
Room/Concierge" lists as one of the services to be provided "application 
assistance." MCOs are prohibited, however, from assisting on Medicaid 
applications. See WellCare Proposal, Response to Section 23. IV.E. p. 17. Again, 
because this part ofWellCare's proposal is improper, it cannot justify its score for 
these services. 

Despite the inclusion of eleven items that do not qualify as permissible "Value-Added 
Services" under the terms of the RFP, WellCare received the second highest score for such 
services, 111.4. It simply is not possible for WellCare to have received such a score under the 
terms of the RFP had this section been properly evaluated and WellCare's award of a contract 
based, in part, on its proposal to provide already required or prohibited services, demonstrates 
that WellCare's proposal is non-responsive. 14 

Finally, the fact that WellCare received a score of 111.4, despite its inclusion of so many 
items that do not constitute value-added services, are impermissible under the RFP and Nebraska 
law, or are otherwise addressed in other parts of the RFP, strongly suggests that the individuals 
chosen by DAS to evaluate these sections were not qualified to have done so. Qualified, 
competent evaluators who understood the Nebraska Medicaid managed care system would have 
identified these errors on WellCare's part and would have properly scored its proposal. 

III. THE RFP FAILED TO TAKE INTO CONSIDERATION AETNA BETTER 
HEALTH'S PRIOR PERFORMANCE IN NEBRASKA AND FAILURE TO 
AW ARD A CONTRACT TO AETNA BETTER HEAL TH IS NOT IN THE BEST 
INTERESTS OF THE STATE 

Nebraska law expressly requires that the State take into consideration, in any subsequent 
procurement, a bidder's prior contract performance. Aetna Better Health has been serving the 
people of Nebraska as an MCO since 2010. During that time, Aetna Better Health and the State 
have developed a mutually beneficial, highly effective relationship ensuring that Nebraska's 
Medicaid beneficiaries are provided high-quality care through the most cost-effective methods 
possible. 

14 The scope of errors related to the "value-added services" sections of the proposals extends beyond the inclusion of 
services that fail to meet the RFP definition. Each of WellCare, United and Meridian, in response to the RFP's 
requirement in Section 23.IV.E. to identify "Value-Added Services," also proposed programs that, at least in part, 
rely on the conducting of raffles or drawings. Such activities are clearly contrary to the explicit terms of the RFP, 
however, and violate Nebraska law. The RFP, on page 85, lists as prohibited marketing activities the use of "raffle 
tickets, event attendance, or sign-in sheets to develop mailing lists of prospective members." The Nebraska 
Lottery/Raffle Act and Small Lottery/Raffle Act, Neb. Rev. Stat. §§ 9-401 et seq., strictly restrict the use oflotteries 
and raffles in Nebraska to those conducted for a "lawful purpose," as defined in Neb. Rev. Stat. § 9-408. Nothing in 
the Well Care, United or Meridian plans for using raffles or drawings demonstrates an intent ( or ability) to comply 
with the terms of the Nebraska Lottery/Raffle Act and Small Lottery/Raffle Act. Despite this, there does not appear 
to be any resulting effect on the scores received by WellCare, United or Meridian with respect to their Value-Added 
Services scores. 
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Nebraska law requires: 

( 1) All purchases, leases or contracts which by law are required to be based on 
competitive bids shall be made to the lowest responsible bidder, taking into consideration 
the best interests of the state .. .In determining the lowest responsible bidder, in addition 
to price, the following elements shall be given consideration: ... 

(d) the quality of performance of previous contracts ... 

Neb. Rev. Stat. § 81-161 (emphasis added). Through this RFP, the State is on the verge of 
replacing Aetna Better Health as a managed care contractor with no consideration of the quality 
of its performance for the past five plus years. Nothing in the evaluation methodology in any 
way considers Aetna Better Health's past performance. The reason to consider performance is 
obvious; it is the best indicator of future performance, either good or bad, and minimizes the risk 
to the State of entering into a poor contract. 

Two of the three bidders awarded contracts are not now providing, nor have they ever 
provided, managed care services in Nebraska. They are an unknown for the State, which means 
the State is assuming the risk of their performance. These two new entrants, who have no 
experience with Nebraska's Medicaid population, providers or procedures, will have to attempt 
the impossible, to provide a seamless transition which does not disrupt Medicaid services. 

Among the difficulties that would be created due to the transition from Aetna Better 
Health to the new contractors selected by DAS, particularly in those areas of the State where 
Aetna Better Health has been the sole presence for the last six years, would be: 

• member confusion regarding the enrollment processes for a new MCO and a 
potentially altered provider network; 

• member confusion regarding any policies and procedures that will be imposed by 
a new MCO, causing, among other things, additional costs due to increased 
emergency room visits and reducing the use of primary care physicians and 
preventative care; 

• the risk that new MCO networks will not be fully developed and capable to meet 
the needs of new populations; 

• disruptions to existing provider relationships resulting in billing, remittance, and 
coverage errors; 

• risks caused by implementation of new systems and significant claims payment 
delays; and 

• additional State and DHHS resources devoted to the transition from a familiar, 
capable MCO to an MCO without Nebraska experience and unfamiliar with 
Nebraska Medicaid policies and procedures. 
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These difficulties would have been easily avoided had Aetna Better Health's proposal 
been accurately evaluated, had Aetna Better Health's capabilities been properly considered 
within the context of its significant experience in Nebraska and with Nebraska Medicaid, had 
DAS not relied on inexperienced evaluators and had WellCare, as a not responsible bidder, been 
properly disqualified by DAS. 

In addition, the State's evaluation methodology does not take into consideration the best 
interests of the state as required by law. In this case, the State is dealing with a continuation and 
expansion of a program that has been in existence and effective in providing services to 
Medicaid participants for more than five years. It is clearly in the best interest of the State to 
continue to administer the program through this expansion with a minimum of risk and change 
that can adversely affect its more than 230,000 Medicaid participants. 

Replacing Aetna, the only statewide current contractor, will mean that at least one half of 
all Medicaid managed care participants will be forced into another plan with a different provider 
network. That, coupled with replacing current contractor AmeriHealth, means that 100% of all 
Medicaid participants and providers in 83 counties will be forced to work with three new plans. 
There is no conceivable analysis that could suggest the State's interests are best served by 
assuming the risk that the new contractors cannot establish a network or cannot pay claims in a 
timely manner or that a new MCO has less than satisfactory customer service affecting most of 
the Medicaid population in the State. 

Aetna Better Health does not advocate that it should have a right to a new contract as a 
current contractor providing Medicaid managed care, nor is that the intent of the law. Aetna 
Better Health does respectfully suggest, however, that an evaluation process that does not take 
into account the performance of a current contractor providing these services, be that good or 
bad, is not in the best interest of the Medicaid beneficiaries or the State. There is nothing in the 
evaluation scoring methodology which allows for such an analysis and the procedure adopted by 
DAS through the RFP is, therefore, contrary to the letter and the spirit of Nebraska law. 

RIGHT TO SUPPLEMENT AND STAY OF AW ARDS 

DAS' Second Notice oflntent to Award was issued on March 8, 2016. On that same day, 
Aetna Better Health, through counsel, submitted multiple public records requests to both DAS 
and DHHS in an attempt to fully consider whether DAS' second evaluation of the proposals 
complied with the terms of the RFP and Nebraska law, or whether a protest was required. As of 
the date of this written protest, DAS has responded, in part, to requests directed at it. The 
completeness of DAS' response is currently being evaluated. DHHS, however, has yet to 
provide records responsive to the most important of Aetna Better Health's public records 
requests. Aetna Better Health has been in contact with DHHS and understands that DHHS will 
soon begin a rolling response to Aetna Better Health's requests. As such, Aetna Better Health 
expressly reserves its right to supplement this protest upon further review of relevant records. 

Aetna Better Health respectfully requests that the State delay finalizing any contracts 
with the Apparently Successful Bidders until such time as Aetna Better Health's protest has been 
fully and finally resolved. As DAS acknowledged in its Notice of Withdrawal of Intent to 
Award, "each award is subject to a protest and review process" intended to "protect the process 
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and ensure an open and fair bidding process." DAS correctly stated that the protest procedure 
"allows bidders to raise concerns with the process, and point out any flaws or omissions which 
may have or potentially could have adversely impacted the award." As the wide range of issues 
identified in this protest demonstrates, significant questions persist regarding the integrity and 
fairness of this procurement. As such, any award before the protest process has had an 
opportunity to conclude would not be in the best interests of the State and would be inconsistent 
with the spirit and letter of Nebraska's laws governing competitive bidding. Therefore, the State 
should voluntarily stay any further action regarding awards under the RFP. 

Aetna Better Health in addition requests that DAS and DHHS stay, or suspend, any other 
activities to implement agreements with new MCOs, in order to avoid any unnecessary member 
and provider confusion or disruption of care. We submit that all communications with members 
and providers regarding the procurement should be suspended until resolution of this protest. 

RELIEF REQUESTED 

Based on the foregoing, Aetna Better Health respectfully requests that DAS withdraw its 
Second Notice of Intent to Award contracts under the RFP. Aetna Better Health respectfully 
submits that it has demonstrated that it is the contractor with the greatest ability to provide 
high-quality services to the State, based in part on its prior five years serving the State, and that 
the disruptions caused by removing Aetna Better Health as a managed care organization serving 
Nebraska's Medicaid population would have dramatic, and unfortunate, consequences. 

Due to the apparent deficiencies in the procurement process, the improper re-scoring of 
the proposals and WellCare's status as a not responsible bidder, Aetna Better Health respectfully 
requests that (1) WellCare be disqualified as a non-responsible bidder, (2) WellCare's proposal 
be rejected as non-responsive based on its inclusion of improper and illegal terms and (3) that 
Aetna Better Health be again awarded a contract under the RFP. Alternatively, DAS should 
rescind the Second Notice of Intent to Award and correct the inaccurate scores of Evaluator 2. 

In order to facilitate DAS' full and fair review of this Protest, Aetna Better Health is 
available to meet with representatives of the Materiel Division regarding issues raised in this 
protest. It is Aetna Better Health's hope that reconsideration of the flaws apparent in the current 
process will assist DAS in maintaining the integrity of Nebraska's competitive selection process 
and will result in the success of the next phase of Nebraska's Medicaid managed care program. 
Please let us know if we can provide additional information to assist in your review and 
consideration of this Request. 

Enclosures 

cc: Calder Lynch, Director, Department of Health and Human Services, Division of 
Medicaid and Long-Term Care (via Email and Hand Delivery with Enclosures) 
Courtney Phillips, Chief Executive Officer, Nebraska Department of Health and Human 
Services (via Email and Hand Delivery with Enclosures) 

[Signature Page to Follow] 
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Respectfully submitted on behalf of Coventry 
Health Care of Nebraska, Inc. d/b/a Aetna Better 
Health of Nebraska, 

Pamela Sedmak 
S.V.P. and President of Aetna Medicaid 






























































































































































































































































































































































































