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BACKGROUND

The Nebraska Public Employees Retirement Board (Board) was created in 1971 to administer
Nebraska retirement plans for school employees, State employees, judges, and the State Patrol.
The Board assumed administration of the retirement system for Nebraska countiesin 1973.

The Board has eight members appointed by the Governor, with legislative approval, to five-year
terms. Six of the appointed members shall be active or retired participants in the retirement
system. The six membersinclude:

¢  Two participants in the Nebraska School Employees Retirement System, consisting of one
administrator and one teacher;

One participant in the Nebraska Judges Retirement System;

One participant in the Nebraska State Patrol Retirement System,

One participant in the Retirement System for Nebraska Counties; and

One participant in the State Employees Retirement System.

* & o o

Two appointed members must meet the following requirements:

¢  Shall not be an employee of the State of Nebraska or any of its political subdivisions; and

¢ Shall have at least ten years of experience in the management of a public or private
organization or have at least five years of experience in the field of actuarial analysis or the
administration of an employee benefit plan.

Furthermore, the State Investment Officer serves as a nonvoting, ex-officio member.

All appointed members must be Nebraska citizens. The Board meets monthly. Members of the
Board are to be paid fifty dollars per diem, and are reimbursed for actual and necessary expenses.
The Board hires a director to manage the day-to-day operations. Expenses are to be equitably
distributed among the retirement systems. All expenses must be provided from investment
income earned by various retirement funds, unless other fund sources to pay expenses are
specified by law.

MISSION STATEMENT

The Nebraska Public Employees Retirement Systems recognizes the importance of a successful
retirement and is dedicated to providing the highest quality service necessary to assist members
in achieving this goal.
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EXIT CONFERENCE

An exit conference was held August 22, 2012, with the Nebraska Public Employees Retirement
Systems (NPERS) to discuss the results of our examination. Those in attendance for NPERS

WEre:

NAME TITLE
Phyllis Chambers Director
Denis Blank Board Chair
Glenn Elwell Board Member
Randy Gerke Deputy Director
Teresa Zulauf Internal Audit Manager
Miden Ebert Retirement Plan Manager
Dennis Rohren Accountant [11
Melissa Jochum Internal Auditor

Christine Ford
Melissa Mendoza
Maria Davis

Internal Auditor
Retirement Specialist 11
Retirement Specialist 11
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SUMMARY OF COMMENTS

During our audit of the Nebraska Public Employees Retirement Systems (NPERS) - State and
County Employees Retirement Plans, we noted certain matters involving the internal control
over financial reporting and other operational matters that are presented here.

1. Benefit Audit Procedures. NPERS lacked adequate procedures to ensure a proper
segregation of duties during the audit process of annuity payments in the Nebraska Public
Retirement Information System.

2. County Plan Audit Procedures. NPERS' internal audit staff did not perform adequate
eligibility testing and follow up procedures were not complete for make up contributions.
Furthermore, we noted two employees were not properly contributing to the Plan and one
member did not meet eligibility requirements.

3. I nadequate Resolution of Prior Year Findings. NPERS did not appropriately resolve
thirteen prior audit findings dating back to 2001.

4, Timely Follow-Up of Inactive Accounts. NPERS did not have written policies and
procedures for the timely follow-up of inactive accounts. Three County Plan members
and two State Plan members tested did not have adequate follow up performed by
NPERS.

5. Alternative Vesting Dates: NPERS did not record members vesting dates in
accordance with policy. Furthermore, nine members tested had incorrect vesting dates
recorded in the record keeping system.

6. Supreme Court Law Clerks. Thirteen Supreme Court Law Clerks were not properly
contributing to the Plan in accordance with State statute.

7. Inconsistent Policies: NPERS materiality policy and make up contribution procedures
were not in accordance with State and Federal regulations.

More detailed information on the above items is provided hereafter. It should be noted this
report is critical in nature since it contains only our comments and recommendations on the areas
noted for improvement.

Draft copies of this report were furnished to NPERS to provide them an opportunity to review
the report and to respond to the comments and recommendations included in this report. All
formal responses received have been incorporated into this report. Responses have been
objectively evaluated and recognized, as appropriate, in the report. Responses that indicate
corrective action has been taken were not verified at this time, but will be verified in the next
audit.
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COMMENTSAND RECOMMENDATIONS

1. Benefit Audit Procedures

A good internal control plan requires segregation of duties to ensure the employee assigned to
audit an application in the Nebraska Public Retirement Information System (NPRIS) is not
capable of making changes during the audit process.

During testing of member benefit payments, we noted when a member retires or terminates and
requests payment in the form of an annuity, an NPERS employee calculates the monthly benefit
payments to be received by the member. NPRIS requires a secondary review to be performed by
an individual separate from the individual who originally processed the member’s payment. We
noted the individual performing the secondary review was capable of changing the gross benefit
amount in NPRIS without an additional review, for the period January through November 2011.
During calendar year 2011, there were $9,645,836 and $2,368,053 in annuity payments for the
State and County Plans, respectively.

When areviewer is capable of changing the gross benefit amount without an additional review,
there is an increased risk that incorrect or fraudulent adjustments will be made to members
benefit amounts. A similar finding was noted in the previous two audit reports.

We recommend NPERS implement a segregation of duties to

ensure the employee assigned to review a benefit in NPRIS is not

capable of making changes during the review process or, if

changes are made, those changes be reviewed by another

individual.
NPERS Response: As of July 2012, NPERS changed our procedure to provide for segregation
of audit duties and to require a system audit in NPRIS of any overrides to the cal culated monthly
annuity benefit.

2. County Plan Audit Procedures

Neb. Rev. Stat. § 84-1503(1) (Supp. 2011) states, “It shall be the duty of the Public Employees
Retirement Board...[tjo adopt and implement procedures for reporting information by
employers, as well as testing and monitoring procedures in order to verify the accuracy of such
information. The information necessary to determine membership shall be provided by the
employer.”

A good internal control plan requires adequate policies and procedures for internal audits
performed to ensure individuals are properly contributing or not contributing to the County Plan
in accordance with State statute.

During our audit it was noted, NPERS' internal audit staff completed testing procedures on 26 of
109 entities participating in the County Plan during the calendar year. We reviewed the work
performed for 5 of the 26 entities and noted the following:

-5-
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COMMENTSAND RECOMMENDATIONS
(Continued)

County Plan Audit Procedur es (Continued)

NPERS did not perform adequate testing for eligibility of participating members.
According to NPERS' testing, they ensured the “member began contributions at the
required time or that incorrect contributions were over two years and make ups or refunds
will not be done.” NPERS merely compared the members hire date to the date of
participation for reasonableness. No further procedures were performed if the dates
appeared reasonable. Thiswas not sufficient to determine éligibility as it was unknown if
the member was properly contributing in accordance with State statutes. We noted one
temporary employee that was improperly contributing who was not identified as
ineligible during NPERS' testing.

During NPERS' testing procedures they noted one employee who should have been
contributing to the Plan. The employee then began contributing; however, NPERS did
not perform adequate follow up to determine whether make up contributions were
required.

Noting issues with the testing procedures performed by NPERS, we tested 22 employees from 21
counties who were contributing to the County Retirement Plan and 18 employees from 4
counties who were not contributing to the Plan and noted the following:

One employee was hired as a temporary, seasonal worker and therefore did not meet the
requirements of membership. The member subsequently terminated employment and
requested a distribution of his account in 2011. The member was charged the record
keeping distribution fee of $50 and the employer portion of the account was forfeited. As
the member was not eligible for participation, the $50 should not have been charged and
the forfeited portion of the account should have been returned to the employer.

Two of eighteen employees were not properly contributing to the Plan. One employee
worked for two counties and only contributed from one county. The second employee
was rehired with the county within five years and therefore was required to join the Plan
upon rehire.

Without adequate procedures to ensure participation is proper and follow up procedures are
performed, reliance cannot be placed on testing. Additionally, without adequate procedures to
ensure counties are properly adhering to State statutes and NPERS' policies and procedures,
there is an increased risk ineligible employees will be allowed to contribute and €eligible
employees will not begin contributing timely. A similar finding was noted in the previous eleven
audit reports.

We recommend NPERS improve testing procedures and ensure
adequate documentation is obtained for conclusions drawn. We
also recommend NPERS ensure proper education is given to the
counties to ensure employees are properly contributing or not

-6-
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COMMENTSAND RECOMMENDATIONS
(Continued)

2. County Plan Audit Procedur es (Concluded)

contributing to the Plan as required. Additionally, NPERS should
set up repayment with the county for the employer’s contribution
and refund the $50 fee to the ineligible member.

NPERS Response: We continue to enhance the audit program used to test and monitor the
county’s procedures. We have included procedures to test eligibility in order to verify whether
participants meet the requirements of membership in the plan. We have also included a step to
make sure if make-up contributions are needed that the individual has started them. NPERS will
make certain sufficient documentation is obtained for all conclusions drawn.

3. | nadequate Resolution of Prior Year Findings

A good internal control plan requires timely and thorough resolution of prior audit findings.

During our review of NPERS' procedures to resolve prior audit findings, we noted thirteen
findings (seven from the County Plan and six from the State Plan) were not adequately resolved.
There were four from the 2010 audit, four from 2009, one from 2008, one from 2006, two from
2005 (one of which was a'so reported in 2001), and one from 2004.

Theissues still existing include:

e Untimely remittance of contributions from one health district;

e One member had ineligible compensation used to calculate contributions and a refund
had not been made;

e Seven employees were not properly contributing to the Plans or making up contributions;
and

e |Inadequate follow up procedures with four counties to ensure enrollment requirements
were met.

A similar finding has been reported to NPERS in the previous eleven audit reports.

Without adequate procedures for the timely follow-up of previously identified problems, errors
detected in testing remain unresolved. When errors are not properly addressed to ensure the
proper resolution, employees continue to miss contributions, contribute improperly, receive
incorrect benefit payments, etc.

We continue to recommend NPERS implement procedures to
ensure al audit exceptions are adequately followed up and
resolved in atimely manner.
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COMMENTSAND RECOMMENDATIONS
(Continued)

3. | nadequate Resolution of Prior Year Findings (Concluded)

NPERS Response: Sgnificant progress has been made resolving prior year findings. NPERS
resolved 104 (of 108) audit issues for 2010 and 25 (of 34) audit issues that were dated prior to
2010. NPERSwill continue to work to ensure all audit exceptions are reviewed and followed up.

4. Timely Follow-Up of | nactive Accounts

A good internal control plan requires policies and procedures to ensure members or beneficiaries
are notified of account balances timely.

Non-Interest Bearing Account

Cash balance members who have been paid their entire account balance at termination may
receive a late contribution or dividend following the payout. In these situations, the funds are
transferred in the record keeping system to Fund 51, a non-interest bearing account that accrues
monthly fees. Furthermore, according to NPERS' informal policy, balances under $1,000 are to
be paid out automatically.

We obtained a report of members whose balance had been transferred to the non-interest bearing
account. The listing included 19 State members and 8 County members with balances totaling
$16,675 at December 31, 2011. We then performed testing to ensure the account balances were
proper and verified NPERS had contacted the member or beneficiary timely regarding the
remaining account balance and that balances under $1,000 were paid out automatically. NPERS
obtained this report only once during calendar year 2011. During testing we noted the following:

e Two of three County Plan members tested were not contacted by NPERS during the
calendar year and one of the members’ accounts was under $1,000 but was not paid out
automatically. The members' accounts totaled $1,226 and $85 at December 31, 2011.

e One of three County Plan members tested had terminated and was rehired. Upon rehire
the member returned to Plan participation; however, the new contributions were
improperly recorded to Fund 51. The funds had not been corrected and the member’s
account balance at December 31, 2011, was $184.

e One State Plan member tested had terminated and was rehired. Upon rehire the member
returned to Plan participation; however, the new contributions were improperly recorded
to Fund 51. The error was caught by NPERS and the funds were transferred to the
interest bearing account. However, NPERS improperly recalculated the interest due to
the member and an additional $202 in interest was still owed.

e NPERS was notified about one State Plan member tested that had died in April 20009.
However, NPERS continued to send mail to the member and no attempt had been made
to locate a beneficiary. The account balance was $14 at December 31, 2011.

-8-
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COMMENTSAND RECOMMENDATIONS
(Continued)

4, Timely Follow-Up of I nactive Accounts (Concluded)

Missing or Unresponsive Participants

NPERS has procedures to obtain a death audit periodicaly throughout the year. The audit is
used to identify deceased members so follow up can be performed and payment made to a
beneficiary. NPERS did not have procedures to ensure inactive accounts, not identified as
deceased, were monitored and abandoned funds were remitted timely to unclaimed property.
Neb. Rev. Stat. 8§ 69-1310 (Reissue 2009) requires abandoned property to be reported to the
Nebraska State Treasurer as unclaimed property. Neb. Rev. Stat. § 69-1307.03 (Reissue 2009)
addresses when retirement funds are to be presumed abandoned.

NPERS had an independent compliance review performed by Groom Law Group and The Segal
Company. The review noted there were no formal, written policies and procedures for
administering benefits for missing and unresponsive participants and beneficiaries. The
compliance auditors recommended the policies and procedures should address, at a minimum,
methods for searching for missing persons, cost of search methods, timing of search methods,
uncashed checks, distributing unclaimed benefits, and correction of errors.

Without timely follow up of account balances, there is an increased risk members will not be
aware of outstanding balances and funds will be transferred to a non-interest bearing account
where fees can consume the balance.

We recommend NPERS implement procedures to ensure members
are notified and paid out remaining balances before fund balances
are transferred to the non-interest bearing account. Furthermore,
we recommend NPERS establish formal, written policies and
procedures for monitoring inactive accounts, remitting abandoned
retirement funds to the Nebraska State Treasurer, and for
administering benefits for missing and unresponsive participants
and beneficiaries.

NPERS Response: Members in the non-interest bearing fund receive quarterly statements from
the record keeper that states that the member’s account is in a non-interest bearing account.
NPERSwill work towards strengthening procedures to ensure members are notified and paid out
prior to being transferred to the non-interest bearing fund. NPERS s in the process of adopting
a new Rule & Regulation for Missing or Unresponsive Participants and Beneficiaries. NPERS
will establish formal, written policies and procedures for monitoring inactive accounts, remitting
abandoned retirement funds to the Unclaimed property Department of the Nebraska State
Treasurer, and for administering benefits for missing and unresponsive participants.
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COMMENTSAND RECOMMENDATIONS
(Continued)

5. Alternative Vesting Dates

A good internal control plan requires procedures to ensure vesting dates recorded in the record
keeping system are accurate and consistent with policies regarding determination of Alternate
Vesting Dates (AVD). NPERS' Policy and Procedure Manual states, “Prior to 1/1/07, the AVD
was the first of the month that contributions were remitted. Currently, AVD will be the
member’ s date of hire.”

NPERS did not apply vesting dates in accordance with their policy and procedure manual for
members of the State and County Plans from January 2007 through January 2012. For new
members, the vesting date was automatically recorded as the first of the month in which the
members first contribution posted in the record keeping system. Frequently, the first
contribution would post in the month following the month in which the member was hired.
There were 1,934 new State Plan members and 1,135 new County Plan members during calendar
year 2011. We noted 13 of 22 County Plan members and 17 of 25 State Plan members tested
had their vesting dates as the first of the month in which the members' first contribution posted
in the system. According to NPERS, as of February 2012, the system defaulted to the hire date
as the vesting date; however, NPERS did not intend to correct the previous vesting dates that
were not in accordance with their policy effective January 2007.

We also noted members with inaccurate vesting dates in the system:

e One of 22 County Plan members tested had an incorrect vesting date recorded in the
system. The issue arose when the health districts and four other entities were given
unique plan numbers in the record keeping system. This member had their account
transferred to a new plan number and all information in the member’s account should
have remained the same. However, the member's vesting date changed from
December 1, 2010, to January 1, 2011.

As this appeared to be a system issue, we reviewed an additional six members from
entities that were given unique plan numbers during 2011, and noted similar issues with
the transfer of information for the six members.

e Two of 25 State Plan members tested had incorrect vesting dates recorded in the system.
One member began contributing with the wrong social security number. When the social
security number was corrected, the member’ s vesting date became the date of the change
instead of the hire date. The member’s vesting date was recorded as April 1, 2011, but
should have been November 22, 2010. The second member missed contributions but
make up contributions were remitted on the following paycheck. The vesting date should
have been adjusted from December 1, 2011, to October 28, 2011, but no changes were
made in the system.

-10-
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COMMENTSAND RECOMMENDATIONS
(Continued)

5. Alternative Vesting Dates (Concluded)

Furthermore, NPERS receives a quarterly report from the record keeper called “ Participants with
No Contributions.” The report identifies individuals that are active in the system but stopped
contributing. NPERS only reviewed the report once during the calendar year. The report should
be reviewed quarterly to identify members with breaks in service that need their vesting date
adjusted.

A similar finding was noted in the previous seven audit reports.

Without adequate procedures to ensure vesting dates are accurate and recorded in compliance
with NPERS' Policy and Procedure Manual, there is an increased risk members employer
accounts will not be properly paid upon termination.

We recommend NPERS implement procedures to ensure vesting
dates are accurate and in compliance with NPERS' policies and
procedures. We also recommend NPERS review the “Participants
with No Contributions’ report quarterly for timely follow up on
member accounts.

NPERS Response: As of February, 2012, the Alternate Vesting Date (AVD) was programmed to
equal the Date of Hire and the Date of Plan Entry Date in OMNI, the operating system of
Ameritas. NPERSwill update its Policies & Procedures Manual to reflect this change. NPERS
will also review its procedures to ensure alternate vesting dates are recorded accurately.
NPERSwill review the * Participants with No Contributions' report on a quarterly basis. NPERS
will change the responsibility for this report from the Benefit Department to the Accounting
Department.

6. Supreme Court Law Clerks

Neb. Rev. Stat. § 84-1307(2) (Supp. 2011) states, in relevant part, “ The following employees of
the State of Nebraska are authorized to participate in the retirement system: (a) All permanent
full-time employees shall begin participation in the retirement system upon employment[.]”

Neb. Rev. Stat. § 84-1307(7) (Supp. 2011) provides, “ State agencies shall ensure that employees
authorized to participate in the retirement system pursuant to this section shall enroll and make
required contributions to the retirement system immediately upon becoming an employee.”

During the prior four audits of the State and County Employee Retirement Plans, as well asin
the attestation report of the Nebraska Supreme Court (Court) for the fiscal year ended June 30,
2006, it was noted that several employees of the Court had not been enrolled in the retirement
system upon hire. The employees were hired as non-career law clerks and, pursuant to the
Court’s policies, are not given retirement benefits if they have less than five years of
employment.

-11-
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COMMENTSAND RECOMMENDATIONS
(Continued)

6. Supreme Court L aw Clerks (Concluded)

In calendar year 2011, seven new law clerks were identified as working for the Court and not
participating in the retirement system. Additionally, in previous audits, six law clerks were
identified as not participating in the retirement system (four in the 2009 audit and two in the
2010 audit). All of the law clerks in question were reported in the State accounting system as
full-time employees and received life insurance and/or heath insurance benefits. Thus, it
appears that, pursuant to § 84-1307(7) (Supp. 2011), the Court should have ensured those law
clerks were enrolled in, and began making contributions to, the retirement system immediately
upon employment.

As of August 2012, the Court has agreed that full-time law clerks shall enroll in and begin
making contributions to the retirement system.

We recommend NPERS work with the Administrative Office of
the Courts and Probation to ensure full-time law clerks are enrolled
in and begin making contributions to the retirement system.
Additionally, we recommend NPERS work with the Court to
determine if make up contributions are required.

NPERS Response: NPERS will continue to work with the Administrative Office of the Courts
and Probation to ensure full-time law clerks are enrolled in and begin making contributions to
the State Employees Retirement System. The Agency appreciates the change in policy
implemented by the Court this current fiscal year to include all full-time law clerks within the
state retirement system.

7. I nconsistent Policies

Materiality Policy

Members who contribute to the Plans in error are not refunded their ineligible contributions in
accordance with both State statute and applicable agency rules and regulations. Instead, if the
ineligible contributions are older than two years or are less than $50, NPERS forfeits any such
amounts to the respective Plan assets.

NPERS created an interna Board Materiality Policy to “establish materiality amounts or
tolerance levels for various accounting and processing procedures within the agency.” The
policy set materiality thresholds for NPERS to use in determining whether errors in member
accounts should be adjusted. Regarding ineligible contributions, the policy states:

“1f the combined total calculation of ineligible contributions for employee and employer

are less than $50 for the time period to be refunded (no more than 2 years for employee
and 1 year for employer), no refund will be made.”

-12 -
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COMMENTSAND RECOMMENDATIONS
(Continued)

7. I nconsistent Palicies (Continued)

According to Neb. Rev. Stat. § 84-1503(2)(i) (Supp. 2011), the board is required:

“To adopt and promulgate rules and regulations for the adjustment of contributions or
benefits, which shall include, but not be limited to: (i) The procedures for refunding
contributions, adjusting future contributions or benefit payments, and requiring
additional contributions or repayment of benefits, (ii) the process for a member,
member’s beneficiary, employee, or employer to dispute an adjustment to contributions
or benefits; and (iii) notice provided to all affected persons. All notices shall be sent
prior to an adjustment and shall describe the process for disputing an adjustment to
contributions or benefits...”

2012 Neb. Laws 916, § 43, revised Neb. Rev. Stat. § 84-1503(2)(i), effective April 2012, adding
requirements for the adoption of rules and regulations to establish “materiality and de minimus
amounts for agency transactions, adjustments, and inactive account closures...” NPERS had not
adopted and promulgated the requisite rules and regulations to adjust member accounts or
established proposed rules and regulations for the de minimus amounts.

Additionally, NPERS cited Neb. Rev. Stat. § 84-1329 (Reissue 2008) and Neb. Rev. Stat. § 23-
2330.01 (Reissue 2007), both of which state that every claim or demand against NPERS “shall
be forever barred unless the action is brought within two years of the time at which the claim
accrued.” According to NPERS, these statutes permit the Board to keep ineligible contributions
in the Plan assets instead of refunding them to the members.

Nowhere in State statute or rules and regulations adopted by NPERS, is the Board authorized to
retain ineligible member contributions. To the contrary, according to Neb. Rev. Stat. 8 84-
1305.02 (Reissue 2008) and Neb. Rev. Stat. § 23-2305.01 (Reissue 2007), when dealing with
contributions or distributed benefits not in accordance with statutory provisions of the Plan, the
Board is expressly restricted to refunding contributions, requiring additional contributions,
adjusting benefits, or requiring repayment of benefits paid. Furthermore, Title 303 NAC 18-
003.01 states, “If NPERS determines that a retirement system has received an excess employee
contribution, then NPERS shall return the excess employee contribution to the employer, and the
employer shall return the excess employee contribution to the employee.”

Title 303, NAC 18-003.01, was revised effective April 28, 2012, to further state, “... Adjustments
due to excess employee contributions shall be made within two contractual or fiscal years of the
date the excess contribution was received by NPERS. If more than two contractual or fiscal
years have passed since the date the contribution was received, the excess contribution shall not
be adjusted.”

-13-
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COMMENTSAND RECOMMENDATIONS
(Continued)

7. I nconsistent Palicies (Continued)

Neb. Rev. Stat. § 84-1503(2)(b) (Supp. 2011) requires the Board, “[t]o determine the eligibility
of an individual to be a member of the retirement system...” When an employer improperly
withholds employee contributions and NPERS accepts those contributions but, after determining
years later that they were ineligible, refuses to refund them in full, the member is, in essence,
unfairly punished for the errors of both the employer and NPERS.

Without clear statutory approval, much less the applicable rules and regulations required under
Neb. Rev. Stat. 8 84-1503(2)(i), NPERS lacks the authority either to establish a materiality
policy that denies members afull refund of their ineligible contributions or to retain for the Plans
those same contributions,

We recommend NPERS operate in accordance with its legal
authority by refunding to both the employer and the member the
full amounts of all ineligible contributions. Furthermore, we
recommend NPERS develop rules and regulations, as required
under Neb. Rev. Stat. 8 84-1503(2)(i), for the adjustment of
member accounts.

Make Up Contributions

NPERS had an independent compliance review performed by Groom Law Group and The Segal
Company. The review noted NPERS' policy permitting employees to elect whether or not to
make up contributions when a missed employee contribution is more than two years late, was not
in compliance with Federal regulations regarding make up contributions. According to IRS
correction procedures under Rev. Proc. 2008-50, correction of missed contributions should be
performed for all open years, with interest or earnings, unless to do so “is unreasonable or not
feasible.”

The compliance auditors recommended NPERS adopt a policy to
require all missed contributions, with earnings, be made up unless
it is unreasonable or not feasible to do so, and that make up
contributions not be at the election of the member. Alternatively,
or in addition, to the extent not paid by the employee, NPERS
should consider requiring the employer that failed to collect and
remit the missed contributions be made liable to pay such amounts
to the Plan, with earnings.

NPERS Response: It is the agency's legal opinion that the agency has the ability through
Nebraska statutory and regulatory law to return ineligible amounts contributed up to a one-year
period for employers, and up to a two-year period for employees. The agency also asserts that it
has the ability to set de minimus amount levels for transactions through an administrative board
policy established by the Public Employees Retirement Board.

-14 -
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COMMENTSAND RECOMMENDATIONS
(Continued)

7. I nconsistent Palicies (Continued)

NPERS Response, Concluded:

The agency has the authority to adjust contributions and promulgate rules and regulations
establishing procedures for refunding contributions for the state and county retirement plans.
See Neb. Rev. Stat. 88 23-2305.01, 84-1305.02, and 84-1503(2)(i). Based upon rules and
regulations adopted by the agency on July 23, 1997, in effect at the time of this audit review
period, the following provisions are controlling under the agency’'s administrative legal
authority:

003.02 If NPERS determines that a retirement system has received an excess employer
contribution, NPERS shall credit the excess employer contribution against future employer
contributions. Adjustments due to excess employer contributions shall be made within one year
of the date the excess contribution was received by NPERS. |f more than one year has passed
since the date the contribution was received, the excess contribution shall not be adjusted.

See Title 303 NAC 18-003.02. This provision controls 18-003.01 by placing a limitation period
upon the provisions therein as to when such funds may be returned.

The Public Employees Retirement Board, Policy Number 9 on Materiality, revised February
2011, sets de minimus transaction amounts for the agency, and provides as follows:

5.(f) Ineligible contributions. If the combined total calculation of ineligible contributions for
employee and employer are less than $50 for the time period to be refunded (no more than 2
years for employee and 1 year for employer), no refund will be made.

The agency has a fiduciary obligation to the plan members to use the members limited
resources wisely and efficiently. The amount of staff time utilized in ascertaining and returning
smaller ineligible amounts may result in greater costsincurred to the plan than isreflected in the
amount returned. The need for materiality amounts within the agency has been apparent in the
definition of tolerance levels within our NPRIS system for various edits, parameters, etc.

Laws 2012, LB 916, § 43, (effective on April 7, 2012) was passed following the audit review
period in this matter. Snce the rule and regulation adoption process under the Administrative
Procedure Act, Neb. Rev. Sat. 88 84-901, et seg., reasonably takes a number of months to
complete, from initially providing public notice to final approval by the Governor, the agency is
in the process of obtaining approval for Title 303 NAC Chapter 3 in order to comply with the
provisions of LB 916.

Finally, NPERS is revising its regulations to conform to the recommendations included in the
2012 Legal Compliance Audit conducted by Groom Law Group and the Segal Company.
Specifically as it concerns make up contributions, Title 303 NAC Chapter 18 is currently being
amended in accordance with the Administrative Procedure Act and the new language proposes
to require covered employers who fail to collect and remit missed contributions to be made
liable to pay such amounts to the plan unless there is a finding that it is unreasonable or not
feasible for themto do so.
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NEBRASKA PUBLIC EMPLOYEES RETIREMENT SYSTEMS
STATE AND COUNTY EMPLOYEES RETIREMENT PLANS

COMMENTSAND RECOMMENDATIONS
(Continued)

7. I nconsistent Palicies (Concluded)

APA Response: NPERS has a fiduciary duty to act solely in the interest of the members.
Neb. Rev. Stat. § 84-1503.02(2) requires that any actions undertaken by NPERS to defray
expenses must occur within thelimitations of existing law. Aside from Neb. Rev. Stat. § 79-
977.01, which merely bars any action against NPERS unless brought within two years—no
such law or regulation existed during the period tested.

NPERS references Neb. Rev. Stat. 8§ 23-2305.01, 84-1305.02, and 84-1503(2)(i) as its
authority to adopt rules and regulations establishing procedures for refunding
contributions to the State and County retirement plans. Those statutes require NPERS to
adopt such rules. Title 303 NAC 18-003, which NPERS points to as having been adopted
under those statutes, pertains to the management only of excess employer contributions —
not to excess employee contributions, which isthe focus of thisaudit comment.

Instead of properly promulgated rules and regulations — which, in addition to being
required under the statutesindicated by NPERS, have the effect of statutory law — NPERS
relied upon internal policies for its authority to establish de minimus transaction amounts.
Given the expressly mandatory nature of the statutes to which NPERS points, such an
internal policy isnot adequate.

NPERS states that LB 916 (2012), which became effective on April 7, 2012, was passed to
permit the adoption of rules and regulations for establishing de minimus transaction
amounts. However, neither the provisons of LB 916 nor any resulting rules and
regulations drafted by NPERS can be applied retroactively. Thus, the passage of that bill
hasnorelevanceto NPERS' activity during the period tested.
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INDEPENDENT AUDITORS REPORT

Nebraska Public Employees Retirement Board
Lincoln, Nebraska

We have audited the accompanying Statements of Plan Net Assets and the related Statements of
Changes in Plan Net